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CHAPTER ONE : GENERAL RULES

1:01 Definitions; Conflict with other rules

These rules shall be construed to secure the just, speedy and inexpensive determination of
every case. Words or phrases importing the singular number may extend aptidettap

several persons or things, words importing the plural number may include the singular, and
words importing the masculine gender may include the feminine and neuter. As used in these
rules the following terms shall be deemed to have the followie@nings:

ASuperior Courto shall mean the Superior Cou
thereof for holding court.

AHousing Courto shall mean a division of the
or a session thereof foolding court.

AProbate Courtodo shall mean a division of the
Trial Court, or a session thereof for holding court.

ALand Courto shal/l mean the Land Court Depar
for holding court.

ADi strict Courto or AMunicipal Courto shall
of the Trial Court, or a session thereof for holding court. Except when the context means
something to the contrary, said words shall includeBibs&ton Municipal Court Department.

AMunicipal Court of the City of Bostono shal
of the Trial Court, or a session thereof for holding court.

AJuvenile Courto shall me an t imthe Ppungfield n Di vi s
Division, and the County of Bristol Division of the Juvenile Court Department of the Trial
Court, or a session thereof for holding court.



AChief Justiceo of a Trial Court Dethatrt ment
Department.

To the extent of any conflict between the Massachusetts Rules of Civil Procedure, the
Massachusetts Rules of Criminal Procedure, the Massachusetts Rules of Appellate Procedure
and the rules of the Supreme Judicial Court, the Appeals,Gmarthe various Departments

of the Trial Court, the Massachusetts Rules of Civil, Criminal and Appellate Procedure shall
control.

1:02 Sittings of the Supreme Judicial Court

Sittings of the full court for hearing questions of law pursua@.to c. 211, § 12as

amended, shall be held at Boston on the first Monday of October, November, December,
January, February, March, April and May, and at such otheeglar times as the court from
time to time may order.

1:03 Uniform certification of questions of law

Section 1. Authority to Answer Certain Questions of Law.

This court may answer questions of law certified to it by the Supreme Court of the United
States, a Court of Appeals of the United States, or of the District of Columbia, or a United
States District Court, or the highest appellate court of any other state when requested by the
certifying court if there are involved in any proceeding beforedistjons of law of this state
which may be determinative of the cause then pending in the certifying court and as to which
it appears to the certifying court there is no controlling precedent in the decisions of this
court.

Section 2. Method of Invoking.
This rule may be invoked by an order of any of the courts referred to in Section 1 upon that
courtés own motion or upon the motion of any

Section 3. Contents of Certification Order.

A certification order shall set forth

(1) the question ofaw to be answere@nd

(2) a statement of all facts relevant to the questions certified and showing fully the nature of
the controversy in which the questiarsse.

Section 4. Preparation of Certification Order.

The certification order shall be preparedthg certifying court, signed by the judge

presiding at the hearing, and forwarded to this court by the clerk of the certifying court under
its official seal. This court may require the original or copies of all or of any portion of the
record before theestifying court to be filed with the certification order, if, in the opinion of

this court, the record or portion thereof may be necessary in answering the questions.

Section 5. Costs of Certification.

Fees and costs shall be the same as in civil apgecketed before this court and shall be
equally divided between the parties unless otherwise ordered by the certifying court in its
order of certification.

Section 6. Briefs and Arguments.
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Proceedings in this court shall be thpsevided in these rules, the Massachusetts Rules of
Appellate Procedure or statutes governing briefs and arguments, so far as reasonably
applicable.

Section 7. Opinion.
The written opinion of this court stating the law governing the questions certiiédsh
sent by the clerk under the seal of this court to the certifying court and to the parties.

Section 8. Power to Certify.

This court on its own motion or the motion of any party may order certification of questions
of law to the highest court of asyate when it appears to the certifying court that there are
involved in any proceeding before the court questions of law of the receiving state which
may be determinative of the cause then pending in the certifying court and it appears to the
certifying wurt that there are no controlling precedents in the decisions of the highest court
or intermediate appellate courts of the receiving state.

Section 9. Procedure on Certifying.
The procedures for certification from this state to the receiving statebshialbse provided
in the laws of the receiving state.

Section 10. Uniformity of Interpretation.
This rule shall be so construed as to effectuate its general purpose to make uniform the law of
those states which adopt it; or enact a uniform certificatatote.

Section 11. Short Title.
This rule may be cited as the Uniform Certification of Questions of Law Rule.

1:04 Judicial Conference

G.L.c. 211, 8 3B, asmended

(1) The Massachusetts Judicial Conference is hereby constituted to considgbbbwiag:

(a) the Chief Justice (who shall seagchairman of the Conference) and the Associate
Justices of this court; (b) the Chief Justice of the Appeals Court; (c) theAcin@histrative
Justice of the Trial Court; (d) the Administrative Justice of the Superior Depertment;

(e) the Administative Justice of the Probate and Family Court Department; (f) the
Administrative Justice of the Land Court Department; (g) the Administrative Justice of the
Housing Court Department; h) the Administrative Justice of the District Oeydrtment;

(i) the Administrative Justice of the Boston Municipal Court Department; (j) the
Administrative Justice of the Juvenile Court Department; (k) the Chairman of the Judicial
Council; (1) the Trial Court Administrator; and (m) the Administrative Assistant to the
Suprene Judicial Court@.L., c. 211; 8 3 who shall act as secretary and as the principal
administrative officer of the Conference.

(2) The judges and officers méonied in paragraph (1) shall serve as the members of the
Conference until further order of this court. Any member may designate another némber
the court or body which he represents to act for him atagting.

(3) The Conference may invite other judgesl anembers of the bar (a) to participate in any
one or more projects, studies, meetings, or other activities, or (b) to preparesemt
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studies, recommendations, and comments upon matters concerning which the Conference
desires information.

(4) The Conference (a) may consider and make recommendations on matters relating to the
conduct of judicial business, the improvement of the judicial system, and the administration

of justice in such manner as the Conference from time to time may deem agprdpji

may initiate and conduct legal research; (c) shall assist this court in coordinatatj\tiies

of the several courts; (d) may conduct general conferences and educational meetings; (e) may
appoint reporters, advisers, research assistantgtaademployees, either for the general

work of the Conference or for designated projects and, subject to the availability of necessary
funds, may make expenditures, including the payment of the foregoing persomesy (f)

employ such facilities afiniversities, law schools, colleges, bar associations, foundations,

and other institutions, as may be made available to it; and (g) may appoint standing or special
committees. The Chief Justice of this court may appoint achie@man of the Conference

ard may delegate to him duties with respect toGbaference.

(5) The Conference shall meet at such times as may be designated by the Chief Justice or a
majority of the Justices of theourt.

1:05. Certain contracts by Judicial Officers

(1) Except as provided hyyaragraph (4), by statute, or by other rule or order of this court, no
judge of a court shall enter into, order, or approve a contract on behalf of the Commonwealth
or any of its political subdivisions requiring the expenditure of funds or the incufrang o

liability in excess of any appropriation therefor, or for which no appropriation has been

made, without the written approval of the appropriate judicial officer designated by this

court. The following officers are so designated: for the Appeals Gtsu@hief Justice; for

each department of the Trial Court, its Administrative Justice. Every judge seeking such
approval shall file a written request for approval with the appropriate judicial officer and a
copy with the Chief Administrative Justice of theal Court. Every request shall be in the

form of a memorandum and shall set forth the following: (a) the nature and cost of the
facilities, goods or services sought; (b) an explanation of the circumstances causing the judge
to consideritreasonablyres sary to the proper execution o
a chronological account of administrative action previously taken to secure it; and (d) a
statement of the action contemplated byjtioge.

(2) The appropriate judicial officer may approvewriting a request made ungeragraph

(1) only upon a finding that the facilities, goods or services sought are reasonably necessary

to the proper execution of the courtds respo
deems appropriate. If sli request is approved by the judicial officer, he shall forthwith

submit a copy of his approval to the Chief Administrative Justice.

(3) Any judge whose request under paragraph (1) is denied may appeal in writing to the
Chief Administrative Justice, who shatake a final determinatiathereon.

(4) The only exception to paragraph (1) shall be in instances where failure to obtain the
required facilities, goods, or services expeditiously and without delay will frustrate the
execution of t he Ineerysuchirstances theguolgeeingkinto] i t i e s .
ordering or approving a contract on behalf of the Commonwealth or anypofiiisal



subdivisions shall forthwith submit a memorandum of the type required by paragraph (1) to
the appropriate judicial officer, with a copy to the &mMdministrative Justice.

(5) Upon receipt of a copy of a memorandum filed under paragraph(1) or @hitie
Administrative Justice shall forthwith notify the Chief Justice of ¢tloigrt.

1:06 Records of the Supreme Judicial Court, of the Appeals Court, a nd of
the Superior Court Department. Form, style and size of papers.

G.L.c. 221, 8 27as amended.

(1) The records of the Supreme Judicial Court, of the Apfealst, and of the Superior

Court Department in the several counties shall consist of the docket, the filestemjed
record, which shall have been made at the promulgation of these rules, and whatever other
specific records may be required $pecial statute, and ohers.

(2) There shall be two dockets in the Supreme Judicial Court: a full court dockesiagtea
justice docket. The single justice docket shall be kept by the clerk irceasty.

(3) There shall be two dockets in tBeperior Court Department: a civil action docket and a
criminal docket.

(4) The dockets are records wherein the clerk shall register, by its title, every action, suit or
proceeding, civil and criminal, commenced in, or transferred or appealed to, the court
whereof he is clerk, according to the date of its actual entry. He shall note therein, according
to the date thereof, the filing or return of any paper or process, the making of anyubeder,

or other direction in or concerning such action, suit or paioge civil and criminal, the

verdict or finding, the allowance of exceptions, and the entry of final judgment, final decree
or order.

(5) The criminal docket shall be kept in the form heretofore in common usage, being
substantially as provided in paragraghiereof.

(6) The files are all papers and processes filed with or by the clerk of the courtaatimmy
suit or proceeding therein, or before the justice thereof, including executions, with their
returns. So far as reasonably practicable, they shalllgomiih S.J.C Rule 1:08n size and
in other respects therein stated. All such papers and processes shall be numbered
consecutively in each caseadered.

(7) Resort may be had to the docket, files, and any extended recéuli esttendedecord,
which has been made at the time of the promulgation of these rules, but the full extended
record, where one has been made, siuaitrol.

(8) The docket shall be kept either by the lotess system or by a computer based record
keepingsystem. Under the loodeaf system the record shall be kept in typewritingyawtly

in typewriting and partly in print, except as otherwise ordered by the court. Typewriter
ribbons of permanent character shall be used. Those authorized for use onguobtls

shall be regarded as sufficient under this rule, unless otherwise ordered by the court. The
leaves of both docket and record when completed shall be strongly bound in volumes of
appropriate size. Under the computer based record keeping systerhemompletiof
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each case a printed paper copy of the docket shall be produced to provide a permanent record
of the docket. The printed paper copy of the docket shall be strongly bound in volumes of
appropriate size.

(9) Immediately after théinal disposition of each action, suit or proceeding, complaint or
indictment, papers constituting the files shall be assembled, collated, and arrangedas order
theretofore numbered, and thereafter shall be kept in such order, except that executions may
for greater safety be kept in a more seqlaee.

(10) The docket, files, and such extended and full extended records which shall have been
made at the time of the promulgation of thes
the custody of the ctk, and he is to be strictly responsible for them. They shall nisikiea

from his custody except in cases authorized by statute, by rule of court, for the preparation of

the record for the full court, or for use by a justice of the court; but the padiest all

times have copies.

1:07 Fee Generating appointment and the Maintenance of Appointment
Dockets in all Courts

Preamble

The Justices understand the importance of allowing judges the flexibility of selecting
appointees based on the particularezipe needed in a given case. In recognition of the
necessity to safeguard judicial discretion, a waiver from the requirement of successive
appointments has been included in Rule 1:07. In making an appointment, a judge may select
a qualified person who st on the list or who is not next in order on the list by making a

brief notation of the reasons for the selection.

The goal of this rule is to assure that allF-fgmerating appointments made by the courts of
the Commonwealth are made on a fair andartigl basis with equal opportunity and access
for all qualified candidates for appointments. The Justices have concluded that the fairest
way to accomplish this goal, and at the same time avoid favoritism or the appearance of
favoritism, is by requiringach court to create lists of qualified candidates andgbearally
make appointments from those lists in rotation or sequenrtat.

(2) Annual Publication. At the beginning of each fiscal year, the chief justice of each Trial
Court department and the ehjustices of the appellate courts shall submit to the Chief
Justice for Administration and Management (CJAM) a listing of the types -gjeieerating
appointments made in their department or court and the qualifications for those
appointments. The CJAMall compile the listings into a unified report which shall be
published annually by the CJAM. The report shall include a description of the educational,
professional, and other qualifications required for each type of appointment. The report shall
state he method by which a person may apply to be considered for each particular type of
appointmentlt shall also include a statement that appointments of counsel for indigent
defendants in criminal matters and for parties in certaircniomnal matters areayerned by

the Committee for Public Counsel Services (CPCS). An address and telephone number for
interested persons to receive information on CPCS appointments shall be included in the
report. This annual publication shall be accompanied by a statementhiecSupreme

Judicial Court that the appointments in the report are open to all qualified persons without
regard to race, sex, religion, national origin, disability, age, sexual orientation or
socioeconomistatus.



(2) Court Lists. Everyindividual court making fegenerating appointments shall maintain a
list of persons eligible for each type of appointment made by the court. The list shall be
generated by the court or, where applicable, by CPCS. All-gemetrated lists shall be open
to all qualified candidates and shall not be restricted to a fixed number of candidates. The
method for removing individuals from a list shall be the responsibility of CPCS, in the case
of CPCSgenerated lists, and of the CJAM, in the case of egemeratedists. The lists shall
bepublic.

(3) Successive AppointmentsEach court appointment shall be made from the list

maintained pursuant to section (2) of this rule, except as otherwise provided in section (4).
Appointments from the list shall be made succedgj\except that, if an appointment is not

made in successive order, the judge (or other person) making the appointment shalbprovide

brief written statement of reasons for not following the order of the list. For appointees
compensated by CPCS, sugtitten statement shall be kept by the Clerk, Register or
Recorder in a separate file marked ACPCS app
appointment made successively from the list be entered administratively by the clerk,

register, orecorder.

(4) Persans Not On List. If a judge appoints a person not on the list maintained pursuant
section (2), the judge (or other person) making the appointment shall provide a brief written
statement of reasons for not appointing fromligte

(5) Appointment Docket. All clerks, registers, and recorders, for trial and appellate courts,
shall establish and maintain, currently indexed, as part of the public records of thepeourt
during regular business hours to public inspection, an appointment docket with respect to t
appointment by the court of each fgenerating appointment, excluding appointees
compensated by CPCS. The appointment dockets shall inclufi@lohmeng:

(@) guardian aditem,

(b) investigator appointed pursuant@oL. c. 208, 816,

(c) appraiser in any estate estimated to have gross assets in ex&H33,000,
(d) commissioner to sell reaktate,

(e) appellate court conference counsel,

() master or speciahaster,

(9) counsel in any civimatter,

(h) monitor for the administration of arpisychoticmedications,

(i) investigator in care and protectiproceedings,

(j) title examiner,
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(k) administrator, trustee, guardian, conservator, or receiver, vappsentment was not

prayed for by name in a petition, pleading, or written motion, and any guardian or
conservator who is an attorney, social worker or other social service professional unrelated
to the ward by blood anarriage,

(I) any other fe@eneratingappointment not compensated by CPCS and not otherwise
excluded by this section. The appointment of a guardian ad litem to serve process under
G.L. c. 215, $6B, shall not be entered on the appointment docket. The appointment of an
executor, administrator, trustee, guardian, conservator or receiver shall not be entered on
the appointment docket except as required by section (5)(k). Appointments ek sk

on the appointment docket regardless of the anticipated source, if any, of payment to the
appointee.

(6) Data Collection.Such docket shall contain at a minimum fbiéowing:

(a) the docket number and, if the case file is available for public inspectioaara$o
the information is not otherwise prohibited, the name ot#se,

(b) the date of thappointment,

(c) the name of thappointee,

(d) the position to whiclappointed,

(e) by whom the appointment wasade,

(f) a notation if the appointmentwasnotmadac cessi vely from t he
appointee was a person not on the &stj

(9) the amount of any payment received and the source thereof (party, estate, or
Commonwealth) or whether payment was waivedemiined.

(7) Payments.No payment shall be ade or received on account of any appointment

required to be recorded in the appointment docket until a statement under the penalties of
perjury, certifying the services provided, amount of payment, and itemization of expenses,
filed with the clerk, retpter, or recorder, to be placed with the papers in the case. No person
holding an appointment required to be recorded in the appointment docket under section (5)
of this rule shall make any payment to himself or herself until such payment is approved by
thecourt.

(8) Compliance.Each appointment made under this rule shall include language on the
document of appointment itself that section (7) of this rule must be complied with. After July
1, 2000, no person whose appointment is subject to this rule shept aeappointment

unless he or she has filed a certification that all fee reports for payments received in the
previous fiscal year have besled.

(9) Implementation. The CJAM shall promulgate, subject to the approval oStgeme
Judicial Court, suchniform practices as are necessary to implementutas
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(10) Alternative Dispute Resolution Exclusion.The provisions of this rule are not
applicable to fegenerating appointments made pursuaiute 1:18 Uniform Rules on
DisputeResolution.

1:08 Case and Filer Information on Papers Filed in All Courts .

(Applicable to all cases and to all courts. See S.J.C. RudéF], 2:02, Rule 5[g] of
Mass.R.CivP., and Rule 20 of Mass. R.A.P., each as amended.)

(1) All papers filed in connection with a new or pending case in any court in the
Commonwealth shall bear the name of the court and the county, the title of the action, the
designation of theature of the pleading or paper, and provide the following information for
each selrepresented litigant or attorney filing the same:

(A) the selfrepresented litigant's or attorney's name;

(B) if an attorney, the attorney's Board of Bar Overseers (BBO) number;

(C) the selfrepresented litigant's or attorney's mailing address;

(D) if an attorney, the name of the firm the attorney is affiliated with, if any;

(E) the selfrepresented litigant's or attog'®telephone number;

(F) the attorney's businesseail address;

(G) the selfrepresented litigant'smail address, if any; and

(H) if the selfrepresented litigant or attorney elects, the-sgdfesented litigant's or
attorney's personal pronouns.

The docket number of the case shall appear on each paper filed after the
assignment of such a number.

(2) Any court by rule or order may provide for the effective enforcement offtleis
Amended effective January 1, 1992; amerilagust 24, 2022, effective October 1, 2022

1:09 Form of Original Executions for all Courts of the Commonwealth.
G.L.c. 235, 8§ 2223

Original executions to be issued in all courts of the Commonwealth on judgments against
executors, administrators, and other fiduciary officers in their representative capacity,
including any such original execution running against two or more parties, any onesor m
of whom are fiduciary officers as aforesaid in their representative capacity, or abaiifés
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underG.L. c. 37, 8 10or special judgments esred undef.L. c. 235, 8§ 24shall in the last
sentence after the words fAin sixty days fron
days afterths wr it has been satisfied or discharge

All other original executions to be issued on judgments in all courts of the Commonwealth
shall contain a last sentence reading as follows:

AHer eof f ail not , and make r eitnutron tohfe tchliesr kwor
of our saidCourt, at within our countyof , Within twenty years after the

date of the said judgment, or within ten days after this writ has been satisfied®rc har ged . 0
No execution shall be invalid which conforms in substaiocthe provisions of this rule.

1:10 Form of Alias Executions for all Courts of the Commonwealth.
G.L.c. 235,822

Alias and successivexecutions to be used in all courts of the Commonwealth shall contain
the following: | mmediately after the words,
inserted fas we have commanded you. 0

The last sentence shall be:
AHer eof f ail nooft ,t hainsd wrraikte wietthurynour doi ngs
of our said Courtat within our countyof within five years from

the date hereof, or within ten days after this writ is satisfied in whole or discharfeal y. 0

No execution shall be invidlwhich conforms in substance to the provisions of this rule.

1:11 Rule Relative to the Disposal of Court Papers and Records.
G.L.c. 221, § 27Aas amended.

Section 1. Scope.

This Rule shall govern the disposal of all court case records, regardless of the form in which
they were created or are retained.

Section 2. Definitions.
The following definitions apply in this Rule:

Clerk - theclerks of the Supreme Judicial Court, the clerk of the Appeals Court, the
recorder of the Land Court, the registers of Probate, and the clerks of the Boston
Municipal Court, District Court, Housing Court, Juvenile Court and Superior Court
departments of #hTrial Court.

Case records case papers or records that have been filed or deposited in paper or
electronic form in any court of the commonwealth or that are in the custody of any clerk.

Docket- the paper or electronic list of case information mangdiby the clerk that

contains the case caption, case number, and a chronological entry identifying the date and
title of each paper, document, exhibit, order, or judgment filed in a case, and the
scheduling and occurrence of events in the case.
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Extended record- as described is. L. c. 34, 8 9Ean abbreviated chronicle of all

matters entered upon the docket, under the same or a similar title ati@ctihereof,

and under the same number, and shall contain a brief and concise narrative of the essential
features of the matter. Any final judgment, decree or order affecting the title to land shall

be copied therein at length.

Minor violation records - case records, other than dockets, filed in or relating to a
proceeding involving civil motor vehicle infractions, parking, littering, bicycles,
pedestrians, municipal dog control, the decriminalized disposition of violations of
municipal ordinances or Byaws or other decriminalized regulatory offenses.

Sampling - the process of retaining designated case records in accordance @rtfean
re Sampling of Case Records issued from time to time by the Supreme Jholicial

Section 3. Required Permanent Btention of Case Records.
The following types of case records shall be retained permanently and shall not be subject
to the provisions of Sectiohregarding the destruction of caseords:

A. The Supreme Judicial Court and the Appeal<ourt.

(2) all trial court transcripts in cases decided by the Supreme Judicial Court shall be
retained.

(2) all case records under the custody of the clerks of the Supreme Judicial Court or the
clerk of the Appeals Court shall be retained except:

(a) papers unrelated to thpgellate courts' deliberation and decision, after the
rescript issues to the triaburt;

(b) record appendices upon final disposition of the caise;

(c) original exhibits transmitted pursuant to an order or rule of court, which shall be
returned to the triadourt after review by the appellateurt.

B. All Departments of the Trial Court.

The following types of case records shall be retained permanently in all departments
of the TrialCourt:

(1) case records in all cases decided by the Supreme J@icietl
(2) old case records, defined as:
(a) any records dated or known to have been filed earlier than 4800;

(b) all records from any predecessor court to the District Court @dbton
Municipal Court;

(3) dockets and extended records, except for docketsxaended records faninor
violation records, which shall be subject to the sampling provisions set forth in an
Order issued by the Supreme Judicial Court pursuant to Séction

(4) divorce judgments nisi and absolute and judgments in annungonhs;and
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(5) naturalization records prior tt906.

In addition, for time periods in which both dockets and extended records are missing from
a trial court in a particular courthouse, all other case records from that time period in that
trial cout at that courthouse shall be retained.

C. Individual Departments of the Trial Court. In addition to the case records that shall
be retained permanently in every department, the following case records shall be retained
by individualdepartments:

(1) District Court, Boston Municipal Court, Juvenile Court and Probate and
Family Court. The following shall be retainquermanently:

(a) all case records, acknowledgments and agreements filed to establish paternity
pursuant tds. L. c. 209C and

(b) all case records filed in or relating to an adoption filed pursudat to c. 210
or a nane change filed pursuant@ L. c. 210, 8.2,

(2) Land Court. The following shall be retainggermanently:

(a) all registration case recordaystracts, plans and proceedings subsequent to
registration;and

(b) all case records relating to the foreclosure of the right of redemption putsuant
G.L.c. 60, 865

(3) Probate and Family Court. The following shall be retainggermanently:
(a) all case records in conservatorship, trusts and estate administaation
(b) all orders and judgments in equity.

(4) Superior Court. The following shall be retainggermanently:

(a) all case records filed before 1860;

(b) all case records filed in Barnstable, Dukes, Essex, and Nantucket counties before
2000; and

(c) for time periods in which any case records in a particular courthouse are nussing
substantially damaged, all other case records from that time period @uhabuse.

Section 4. Retention Periods for Certain NotPermanent Case Records in the Probate
and Family Court Department.

A. The following shall be retained for 3@ars:
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(1) all case records in divorce or annulment actions except for judgments, which must
be retaineghermanently;

(2) all case records in complaints filed pursuan®td. c. 208andG. L. c. 209C
except for acknowledgements and agreements which must be retimethently;
and

(3) all case records in equity matters other than orders and judgments which must be
retainedpermanently.

B. The following shall be retained for 10 years after final disposition or allowance of the
accounts, whichever is later, and then rbaydestroyed without the need to samysider
Section6:

(1) guardian ad litem reports and reports of the office of the commissiopeyhbation
pursuant tas.L. c. 276, 85B;

(2) fiduciary account subsidiary schedules, but not cover pagds;

(3) financial statements und8upplemental Probate and Family Court Ridé.

C. The following shall apply to records in guardianghipceedings:

(1) case records regarding tgeardianship of a minor pursuant@ L. c. 190B, 8 5
204 shall be retained for at least 10 years or until the minor has reached the@ge of
whichever is the later datand

(2) case records regarding the guardianship of an incapacitated person pur§&udnt to
c. 190B, 8 8303shall be retmed for at least 10 years or until 5 years atter
i ncapacitated persondos death, whichever

Section 5. Retention Periods for Certain NotPermanent Case Records in the Juvenile
Court Department.

All case records filed in or relating & care and protection case filed pursua@.tb. c.

119, 8 24 or to matters where the Department of Children and Families has responsibility
pursuant tds. L. c. 119, 8 23(fshall be retained for at least 10 years, or until the youngest
child or young adult named on the petition has reached the age of-tivemtwhichever is

the later date.

Section 6. Sampling of Case Records.

Case records not required to be retained pursuant to Section 3 may be sampled in accordance
with an Order issued by the Supreme Judicial Court. The Order shall set forth thegampli
requirements for case records in all the departments of the Trial Court.

Section 7. Destruction of Case Records.

A. Case records not required to be retained pursuant to Section 3 may be déstroyed
years after final disposition of a case provitieat:

(1) unless this rule states that sampling is not necessary, a sample pursuant to Section 6
has beemetained,
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(2) the clerk certifies to the appropriate Chief Justice that the dockets foasay
records to be destroyed contain essemfarmationincluding:

(a) entries indicating that a party was represented by counsel or veaivedel
pursuant t&.J.C. Rule 3:1(h cases where counsel is requiradd

(b) in civil cases, information sufficient to permit execution on a judgnvéhin
twenty years after the date of fluelgment.

(3) in any criminal case in which a defendant has been sentenced to more than ten
years' imprisament, the case records shall be retained for the period of time that the
defendant remains in the custody of the Commonwealth or under papotébation
supervision in connection with thedse;

(4) transcripts in cases not decided by the Supreme Ju@iciat may be destroyeedn
years after final disposition of a case without the need to sample under Seatidn 6;

(5) sealed case records not otherwise required to be retained by this rule may be
destroyed 100 years after final disposition of¢hse.

B. Notice. At least thirty days before destroying case records, the clerk shall give public

notice that case records are proposed to be destroyed pursuant to this rule. Thbalbtice
identify the types of cases and the beginning and ending dates ofeésdaas destroyed

(e.g. civil cases, 1900 through 1950). The Record Management Coordinator of the Trial
Court (RMC) shall give such ousttdy.ce f or any

(1) Before publication, the notice shall be approved byafifgopriate clerk, the
appropriate Chief Justice and the first justice of the division, if any, in whidadee
records are stored. The clerk or RMC shall send a copy of the notice to the Chief
Justices of the Supreme Judicial Court and of the Taait.

(2)Noti ce shall be posted on the couhet ds we
Chief Justice of the Trial Court, or, in the appellate courts, by the appropriate Chief
Justice.

C. Court Order. No case records shall be destroyed in the Land Cootiater and

Family Court or Superior Court without an order of the Chief Justice of the appropriate
court. No case records shall be destroyed in the Boston Municipal Court, District Court,
Juvenile Court or Housing Court without an order, approved by thef Qinstice of the
department and the first justice of the division where the records are stored. Before
destroying any records, the clerk or RMC shall notify the appropriate Chief Justice of any
responses received as a result of the publication ofdtiee.

D. Exceptions.
(1) Discretion to preserve case recordA Chief Justice or clerk may exercise

di scretion at any time to retain sachy case
records could be destroyed under thie.
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(2) Excess papersRegardless of other provisions of this rule, a clerk may destroy any
excess case records, such as transmittal letters and duptipags.

Section 8. Digital Storage.
A. With the exception of the case records listed in Section 8B, all case recordstsubject
retention under this rule may be destroyed once the case record has been conaeded to,
stored in, a PDA format or in another archival digital format which has been approved
by the Supreme Judici@lourt.

B. The following case records shall tefained in their original form evenefectronic
copies aravailable:

(1) any original paper dated or known to have been filed before thd §@ar
(2) all case records created priorli®00;
(3) all wills, case records filed in or relating to an adoption fiadsuant tds. L. c.

210 a name change filed pursuant3oL. c. 210 812or the establishment of paternity
pursuant tds. L. c. 209G

(4) all dockets and extended recordaql

(5) any other paper or record designated for retention by the Chief Justicelaathe
Court, or, in the appellate courts, by the appropriate gisate.

C. Section 8A shall take effect in the Triaburt after the Court Administrator and Chief
Justice of the Trial Court determine that the Trial Court has adopted adequate policies and
procedures to permanently protect case records stored HAR&#at or any other

approved archival digital formatn the appellate courts, such determination shall be made
by the appropriate chief justice. Redetermination shall occur at least every five years and
before any new archival digital formatused.

Amended June 27, 2018, effective October 1, 2018

1:12 Rule Relative to the Disposal of Stenographic Notes of Testimony

Taken in the Courts of the Commonwealth.
G.L. c. 221, § 27Aas amended.

Stenographic notes téstimony made in any court of the Commonwealth in accordaitite

any provisions of law may be destroyed by the lawful custodian thereof after the expiration

of six years from the date when such notes were taken; provided, however, that this rule shall
not apply to notes of which a transcript shall have been ordered and not completed, or to
notes as to which the court in which they were taken shall otheovdse

1:13 Time for Report of Material Facts in the Probate and Family Court
Department for Case s Under G.L. c. 215, § 11.
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When, in accordance wit.L. c. 215, 8§ 11a judge of a division of the Probate and Family
Court Department has been requested to report the material facts found by him, he shall
report such facts within thirty days after the request is made.

1:15 Impoundment Procedure.
(Applicable to the SupreenJudicial Court and Appealourt)

Section 1. Requests for Impoundment in the Firdinstance.
(@) Supreme JudicialCourt.

i. As used herein, "impoundment” shall mean the act of keeping some or alpaptrs,
documents, or exhibits, or portiotigereof, in a case separate and unavailable for public
inspection.

ii. Requests for impoundment in proceedings in the Supreme Judicial Court shall be made
by written motion describing with particularity the information sought to be impounded

and the period dime for which impoundment is sought, and demonstrating good frause

the impoundment. The motion shall be accompanied by an affidavit in stigreaf.

iii. An order of impoundment may be entered by the court for good cause shown and in
accordance with gghicable law. In determining good cause, the court shall consider the
nature of the parties and the controversy, the type of information and the pniesegts
involved, the extent of community interest, the reason(s) for the request, and any other
relevantfactors.

iv. Upon filing of the motion to impound and accompanying affidavit, the motion,

affidavit, and the information sought to be impounded shall be treated by the court as
temporarily impounded pending a ruling on the motion. Subsequenttalitigeon the

motion, the motion, affidavit, and any impoundment order shall be part of the public docket
and not impounded unless otherwise ordered by the court. If the motion is denied, the
information sought to be impounded shall be part of the pdbtiket.

v. Hearings, if any, on requests under this rule shall be scheduled at the discriteon of
court.

vi. Upon entry of an order of impoundment, the Clerk of the Supreme Judicial Court or his
or her assistants shall make a notation in the docket indicghiagmaterial has been
impounded. All impounded material shall be kept separate from other papers in the case
and shall not be available for public inspection. Such impounded material stradliladle

to the court, the attorneys of record, the parbabé case, and the clerk, unless otherwise
ordered by theourt.

(b) Appeals Court. Requests for impoundment in proceedings in the Appeals Courbshall
governed by the provisions of Trial Court Rule VIII with the following exceptions: (i) the
term "clerk"shall mean the Clerk of the Appeals Court and his or her assistants; and (ii) the
Appeals Court or a single justice thereof has discretion to enter, either sua sponte or upon
motion, any order relating to impoundment without holdimgaring.
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Section 2. Maintaining Confidentiality of Previously Impounded Material in Cases on
Appeal.

(a) Duties of Trial Court Clerks. When an appeal has been taken in a case in which

material has been impounded, the clerk of the trial court shall notify the clerk applellate

court, in writing, at the time of the transmission of the record that material was impounded by
the trial court. Such notification shall specify those papers, documents or exhibits, or portions
thereof, which were impounded below and shalludela copy of the order of impoundment,

if any, or a reference to other authority for impoundment.

(b) Duties of Appellate Court Clerk. Unless otherwise ordered by the appellate court, or
otherwise provided in the trial court orderimipoundment, material impounded in the trial
court shall remain impounded in the appellate courts and material impoundedpptss

Court shall remain impounded in the Supreme Judicial Court. The clerk shall keep all
impounded material separate frorh@t papers in the case and unavailable for public
inspection. Such impounded material shall be available to the court, the attorneys of record,
the parties to the case and the clerk, unless otherwise orderedcbuiie

(c) Duties of the PartiesWhen an apeal has been taken in a case in which material has
been impounded, the parties shall protect the confidentiality of the impounded material.
Unless it is necessary to do so, the parties shall not include impounded information in briefs
and appendices filedith the court. Ifmaterial filed with the court contains impounded
information, the parties shall so notify the clerk and shall identify the impounded material,
which shall be unavailable for public inspection. The appellate court, a single justiee, or
clerk thereof may require any party filing a document containing impounded information to
file a redacted copy of the document that the appellate court may make available for public
inspection.

During oral argument in public sessions the parties sbalfisclose impounded material,
provided that in cases where such disclosure is necessary the parties shall notify the clerk in
advance and, in appropriate cases, shall make such disclosures in a manner that protects the
confidentiality of the parties.

Effective October 2, 2015

1:16 Judicial Performance Enhancement Programs.
Section 1. Confidentiality.

Except as provided in section 2 of this rule, any written, recorded, or oral data, information
and materials received or developed under a judicial ymeaioce enhancement program

shall be confidential and shall not be disclosed. The identity of individuals who furnish
information concerning judges under a program shall be confidential and shall not be
disclosed.

Section 2. Disclosure.
(@) Information concearing an individual judge may be disclosed to that judgthab

judgeds chief justice or administrative jus
the judges supervising the judicial performance enhancement program, provided that it is



presented in a manner that will not disclose the identity of any person furnishing any
information.

(b) From time to time, the Supreme Judicial Court, or the supervisory committessunay
public statements or reports describing the judicial performan@eeament programs

and the procedures used in such programs, and summarizing information compiled under
such programs, provided that such statements and reports shall not identify, directly or
indirectly, any individual judge or any person who furnishedrimftion concerning a

judge or judges undergaogram.

1:17 Subpoenas to Officials of the Supreme Judicial Court and Appeals
Court.

(1) Subpoenas to compel the testimony of a justice or clerk or assistant clerk of the Supreme
Judicial Court or Appeals Couthall be governed by the provisions of Rule 1 of T@alrt
Rule IX.

(2) Subpoenas to compel the production of court records or administrative recoadsrif a
assistant clerk or other official keeper of records in the Supreme Judicial Court or Appeals
Cout shall be governed by the provisions of Rule 2 of Trial Court Rule

3For purposes of this rule, the termanjusti
judge of the Supreme Judicial Couirctl-eaork Appea
magi strate, 0 as uXsshal meéanthelOleik afithe SuprenmretjudiBial | e

Court for the Commonwealth, the Clerk of the Supreme Judicial Court for SGibolkty,

the Clerk of the Appeals Court, and themployees.

1:18 Uniform Rules on Dispute Resolution

Rule 1 Court Connected Dispute Resolution

(a) Scope, Applicability and Purpose of RulesThese rules govern cotrbnnected dispute
resolution services provided in civil and criminal cases in every department of the Trial

Court. The Ethical StandardsRule 9also apply to neutrals who provide ceaonnected

dispute resolution services in the Supreme Judicial Court and the Appeals Coprirpdse

of the rules is to increase access to toannected dispute resolution services, to ensure that
these services meet standards of quality and procedural fairness, and to foster innovation in
the delivery of these services. The rules shall be construed so as to secure those ends. To the
extent thathere is any conflict between these rules and the Massachusetts Rules of Civil
Procedure, the Massachusetts Rules of Criminal Procedure, the Massachusetts Rules of
Appellate Procedure, the Massachusetts Rules of Domestic Relations Procedure, the Juvenile
Court Rules, the Standards and Forms For Probation Offices of the Probate and Family Court
Department (hereinafter the fAProbation Stand
Commissioner of Probation effective July 1, 1994, or the Rules of the SuprditialJu

Court and the Appeals Court, then the Massachusetts Rules of Civil, Criminal, Appellate, and
Domestic Relations Procedure, the Juvenile Court Rules, the Probation Standards, or the
Supreme Judicial Court and Appeals Court rules shall control. Tpret@e Judicial Court,

the Appeals Court, the Chief Justice for Administration and Management, antrigch



Court department may adopt additional rules or administrative procedures to supplement
these rules, provided that they are consistertt thi¢se rules.

(b) Guiding Principles. The interpretation of these rules shall be guided bjolleaving
principles:

(i) Quality. The judiciary, collaborating with others experienced in dispute resolution, is
responsible for assuring the high quality of digpute resolution services to whichaters
the public.

(i) Integrity. Dispute resolution services should be provided in accordancethiithl
standards and with the best interest of the disputants as the parantetiot.

(i) Accessibility. Dispute resolution services should be available to all memiites of
public regardless of their ability fuay.

(iv) Informed choice of process and provider. Wherever appropriate, people should be
given a choice of dispute resolution processes providers and information upon which to
base thehoice.

(v) Seltdetermination. Wherever appropriate, people should be allowed to decidéhepon
issues to be discussed during a dispute resolution process, and to decide the terms of their
agreements.

(vi) Timely services. Dispute resolution services, to be most effective, shoalditable
early in the course ofdispute.

(vii) Diversity. The policies, procedures and providers of dispute resolution sesfrardd
reflect the diverse needs and background opti#ic.

(viii) Qualification of neutrals. Dispute resolution services should be performed only by

qualified neutrals. There are many ways in which a neutral may become competent, and

there are many ways to determine qualifications of neutrals, such as agsedsmgance

and considering a neutral s eduexdrtiseon, tr ai

Rule 2 Definitions.

As used in these rules, the following terms shall have the following meanings:

AAr bi t maans aproaess in whicmautral renders a binding or nbimding decision
after hearing arguments and reviewing evidence.

A Cas e ev méansaiprocess id which the parties or their attorneys present a summary
of their cases to a neutral who renders alpioding opinion ofthe settlement value of the
case and/or a ndninding prediction of the likely outcome if the case is adjudicated.

A C| emelns the clerk, clefinagistrate, recorder, or register of a court, or a designated
assistant clerknagistrate, assistant recoraerassistant register of probate.



ACommuni ty medi mdans@ nopnofit, ohgritablerpsogram whose goals are
to promote the use of mediation and related conflict resolution services by volunteers to
resolve disputes including those tlbatme to, or might otherwise come to, the courts.

A Con c i |means apooneds in which a neutral assists parties to settle a case by
clarifying the issues and assessing the strengths and weaknesses of each side oétiik case,
if the case is not sétd, explores the steps which remain to prepare the cas&for

A C o umearts the Land Court, the Boston Municipal Court, or a division of the District

Court, the Superior Court, the Probate and Family Court, the Housing Court or the Juvenile

Court. The provisions of these rules addressed to courts shall apply to judges, clerks,
probation officers and other employees of th
also includes the appellate courts.

ACotwrotnnect ed di s put emeansdisputeuesalution sesiees pravided s 0
as the result of a referral by a court. ATo
provide a party to a case with the name of one or more dispute resolution services providers

or to direct a party to agpticular dispute resolution service provider.

ADiIi sput e i meaasraprecess usedrindthe Probate and Family Court and in the
Housing Court in which a neutral identifies the areas of dispute between the parties, and
assists in the resolution offidéirences.

ADiIi sput e r e s aneandanyoprocessénrwkich areimpartial third payigaged

to assist in the process of settling a case or otherwise disposing of a case without a trial,

including arbitration, mediation, casgaluation, conciliation, dispute intervention, early

neutral evaluation, mirtrial, summary jury trial, any combination of these processes, and

any comparable process determined by the Chief Justice for Administration and Management

of the Trial Court othe Supreme Judicial Court to be subject to these rulegefirhe

Adi spute resolution servicedo does not includ
event, a screening, a trial, or an investigation.

AEar | y i nmeansvaeampulsory, jadadly supervised event, early in the life of a
case, with multiple objectives relating to both scheduling of litigation and selection of dispute
resolution services.

AEar |l y neut rmeans eageaceValuationiwbiah occurs early in the life of a
dispue.

Al mmedi atmedmamitly® i ndividual 6s spouse, dome
parents, children, and siblings.

A Me d i ameans auluntary, confidential process in which a neutral is invited or
accepted by disputing parties to assist therdentifying and discussing issues of mutual
concern, exploring various solutions, and developing a settlement mutually acceptable to the
disputing patrties.

AMIi-ni ineebnGatws t ep process to facilitate settl e
attorneygresent a summary of the evidence and arguments they expect to offer at trial to a
neutral in the presence of individuals with decismaking authority for each party, and (b)



the individuals with decisiemaking authority meet with or withouté neutral to discuss
settlement of the case.

i N e u tmeank an individual engaged as an impatrtial third party to provide dispute

resolution services and includes but is not limited to a mediator, an arbitrator, a case
evaluator, andr al @oalcs ¢ i ian ©lr u d-dajig@te, mast er , ¢
register, recorder, family service officer, housing specialist, probation officer, and any other

court employee when that individual is engaged as an impartial third party to provide dispute
resolutionservices. For purposes@lile 9fineut r al 6 al so means an ad
program providing cowtonnected dispute resolution services.

A Pr o g meanmstan organization with which neutrals are affiliated, through membership
on a roster or a similar relationship, whetiministers, provides and monitors dispute
resolution services. A program may be operated by a court employee or by an organization
independent of the court, including a corporation or a governmental agency. A program
operated by a court employee may imigwne or more court employees or fgmnployee®r

a combination of court employees and +gmnployees on itsoster.

AProvodefiprovider of dispute resolution seryv
dispute resolution services or a neutral who presidispute resolution services.

i S c r e emeans an @rientation session in which parties to a case and/or their attorneys
receive information about dispute resolution services. The case is reviewed to determine
whether referral to a dispute resolutionveee is appropriate, and, if so, to which one. In a
screening, there may also be discussion to narrow the issues in the case, to set discovery
parameters, or to address other case management issues.

ASummar y |roeang anobindiad determinatiomdministered by the court in

which (a) the parties6é attorneys present a s
expect to offerattrialtoasper son jury chosen from the cour
deliberates and returns a Rbimding decisioron the issues in dispute, (c) the attorneys may

discuss with the jurors their reaction to the evidence and reasons for the verdict, and (d) the
presiding neutral may be available to conduct a mediation with the parties.

Commentary
i C o-gonrtected disputee sol uti on services. o0 This definitic

are free on their own initiative to obtain dispute resolution services which are net court
connected.

ANeutral .o Judges are not i ncl hechesdthareratk®thert he t
provisions and rules which apply to the functions of judges.

Rule 3 Administrative Structure for Court -Connected Dispute Resolution
Services.

(a) Appointment of Standing Committee on Dispute Resolution. There shabtaanding
Committee on Dispute Resolution consisting of up to twenty persons appointeddiyethe
Justice for Administration and Management in consultation with the Chief Justices of the
Trial Court departments. Each department of the Trial Court shedidbesented on the
Standing Committee. Members shall be appointed for three year terms abd may



reappointed for additional terms when their terms expire. The Standing Committee shall be
composed of: judges; other court personnel; attorneysib@es of the public; academics;

and providers of dispute resolution services. In order to achieve diversity in the membership
of the Standing Committee, the Trial Court shall attempt to make funds available for
expenses associated with participation inGoenmittee.

(b) Duties of Standing Committee on Dispute Resolution. The Standing Committee shall
advise the Chief Justice for Administration and Management of the Trial Couregjitbct

to standards for coudonnected dispute resolution services and thpeimentation and
oversight of courconnected dispute resolution services throughout the Trial Court. The
Standing Committee shall work to ensure access to-coartected dispute resolution
services, to ensure the quality of the services, and to fostaration in the delivery of the
services.

(c) Trial Court Departments. The Chief Justice of each Trial Court department may appoint
an advisory commi tt e«onmeceddispate resdldgignaservicese nt 0 s
composed of judges, other court personaieorneys, academics, members of the pudiid,
providers of dispute resolution services, including representatives of community mediation
programs where they provide services to that court department. In order to achieve diversity
in the membership a&fn advisory committee, the court shall attempt to make funds available
for expenses associated with participation in the committee. An advisory committee shall
function so as to avoid conflict of interest or the appearance of conflict of interest. Each su
Chief Justice may designate an employee as the department coordinator-obooadted

dispute resolution services. Every Trial Court chief justice who approves dispute resolution
programs pursuant to Rule 4(a) shall develop written policies anddor@segoverning

program operations and recekdeping that will enable evaluation of giegram.

(d) Local Dispute Resolution Services Coordinator. The First Justice or the justice with
administrative supervision of each court or division within eviergl Court departmerghall
designate one court staff member as the dispute resolution services coordinator for that court
or division. By agreement of affected First Justices, one person may be designated as dispute
resolution services coordinator fov@iions or courts in more than one department which are
located in the same or a nearby building. The dispute resolution services coordinator shall
maintain information about coucbnnected dispute resolution services and assist the public

in making infomed choices about the use of those services. The coordinator, in collaboration
with the program or programs to which the court division refers cases, shall develop a system
to record and compile data as required by B@g.

(e) Technical Assistance for Imgrnentation of Dispute Resolution Services. The Chief
Justice for Administration and Management shall, subject to appropriation, paovide

and consultation to Trial Court departments, courts, advisory committees and designated
dispute resolution stafb assist in developing and operating caamnected dispute
resolution services in accordance with thkes.

Rule 4 Implementation of Court -Connected Dispute Resolution.

(a) Development of List of Approved Programs.

(i) The Chief Justice of each Tri@burt department, subject to review for compliance by
the Chief Justice for Administration and Management, shall approve prograseeiie



court referrals in accordance with these rules. In order to be approved, programs must:
agree to meet theperations standards Rule 7 agree to ensure that the neutrals on their
roster who provide coutonnected dispute resolution services meet the qualifications
standards ifRule § and agre¢o ensure that the neutrals on their roster follow the ethical
standards ifRule 9when providing courtonnected dispute resolution services. The list of
approved programs shall be developed and maintained through an opessprhich
includes at least the following: advertisement of the opportunity to apply to be on the list;
fair assessment of programs; efforts to ensure diversity among neutrals as to race, gender,
ethnicity, experience, and training; policies about thgtle and termination of

participation on the list; and procedures for removing a program from the list for cause
and/or as a result of a complaint filed pursuant to Rule 4(f).

(ii) The Chief Justice for Administration and Management shall distribcoendined list

of the programs approved pursuant to subparagraph (i). The list shall include information

as to each program regarding geographic region, fees, and dispute resolution panugsses;

i nformation as to each prsangl subjecOnmtterperpse;r t i s e,

(b) Trial Court Department Plans. Each Trial Court department shall develop plans each
fiscal year for the use of courbnnected dispute resolution services by the courts in the
department. The Chief Justice shall developplae in consultation with the department
advisory committee, the department coordinator of ecamnected dispute resolution

services, and the courts in the department. Services may be provided only by progfaens on
list developed pursuant to paragrdphof Rule 4. The plan shall set forth information about
courtconnected dispute resolution services in the department, including at least the
following: current status, goals and objectives, plans for the coming year, any plans for
collaborating with otar departments, a budget request, case selection and screening criteria,
plans for early intervention, and needs for education programs. Where appropriate, each
portion of the plan shall address: plans with respect to access to dispute resolution services,
the quality of the services, and efforts to foster innovation in the delivery of services. Plans
shall ensure that coucbnnected dispute resolution services are available to those who lack
the financial resources to pay for the services and those wihid wot otherwise havaccess

to the services. The plans shall be submitted by September 1 of each year to the Chief Justice
for Administration and Management for review apgbroval.

(c) Pilot Programs for Mandatory Participation in Dispute Resolution Servies Any

Trial Court department may propose to the Chief Justice for Administration and Management
for review and approval an experimental pilot program which requires parties in civit@cases
participate in nofbinding forms of dispute resolution servicd® Trial Court department

shall administer such a pilot program without the approval of the Chief Justice for
Administration and Management. Case types not suitable for dispute resolution services
should be identified. The pilot program may provide f& thandatory participation of the

parties and shall be assessed regularly to control quality. The minimal requirements for
mandatory participation shall be faiows:

(i) each party shall be provided with an opportunity to terminate the disgaaeition
services, upon motion to the court for good cause shown, but unwillingnessi¢gpate
shall not be considered good cause;

(if) the court shall give preference to a dispute resolution process upon whpetibe
agree;



(iii) the court shalexplicitly inform parties that, although they are requiregdddicipate,
they are not required to settle the case while participating in dispute resolution services;
and

(iv) no fees may be charged for mandatory participation in dispute resolution sdnwices
the court may charge fees for elective dispute resolggorices.

(d) Funding of Court-connected Dispute Resolution Serviceés part of the annual

budget requests required ByL. c. 211B, 81(viii) and (x), the Chief Justice of each Trial

Court department shall include a request for funding for emmhected dispute resolution
services. The budget request shall provide for the fundingwtconnected dispute

resolution services for those parties who lack the financial resources to pay for the eservices
who would not otherwise have access to the services. Funds may be used for approved
programs to provide screening and to provide arafdminister the services. Budget requests
shall estimate funds needed to maintain previously funded services provided by approved
programs. Additional amounts shall be used for the expansion or improvement of services or
for innovative services. Expenditts shall be subject to the approval of the Chief Justice for
Administration and Management after consultation with the Star@@angmittee.

(e) Contracts for Court-connected Dispute Resolutioiservices.
(i) If public funds are appropriated or otherwise availaple allocated by the Chief Justice
for Administration and Management of the Trial Court for contracts with court connected
dispute resolution programs, the Chief Justice for Administration and Management, in
consultation with First Justices or other justiavith administrative responsibility for
courts and the Chief Justices of affected departments, shall issue one or more requests for
proposals for dispute resolution services to be provided by contracts with approved
programs, shall select programs thrio@gcompetitive bidding process, and shall execute
contracts for services on behalf of departments and courts which may extend for no more
than three years. These contracts may provide for a program to receive payments approved
under paragraph (d) and mpsovide that a court will refer all or most of its cases requiring
dispute resolution services to one or more contragtiograms.

(ii) If public funds are not involved, but courts seek an exclusive arrangement with a
program or programs faourtconnected dispute resolution services, the Chief Justice of

the affected department or his or her designee shall, in consultation with the Chief Justice
for Administration and Management, issue one or more requests for proposals to be
provided by cotracts with approved programs, shall select programs throcgmpetitive
process, and, with the approval of the Chief Justice for Administration and Management,
shall execute contracts for services on behalf of departments and courts which may extend
for no more than three years. These contracts may provide that a court will refer all or most
of its cases requiring dispute resolution services to one or more cont@ckyngms.

(i) In selecting programs with which to contract, the Chief Justice for Admatist and
Management, or the Chief Justice of the department, as applicable, is encouraged to give
preference to programs which demonstrate a record of and commitment to maintaining a
diverse roster and operating in a manner which is accountabledantheunity.

(iv) The competitive bidding requirements in this subsection shall not apply to pragrams
which dispute resolution services are provided exclusively by emptoyees.


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter211B/Section10

(f) Complaint Mechanism. The Chief Justice for Administration and Managama
consultation with the Chief Justices of the departments and with the adviceStditléeng
Committee, shall develop a uniform procedure for handling complaints regarding court
connected dispute resolution services.

Commentary
(a) Development of List of Approved Programs. Two Supreme Judicial Court Commisaians
recommended measures like those contained in this paragraph and Rule 6(a) to ensure fair access
to court appointments. Se@ender Bias Study of the Massachusetts Court System, Supreme
Judicial Court(1989), p.168 and Equal Justice, Commission to Study Racialthnit Bias in
the Courts, Supreme Judicial Court, (1994}28129.

(b) Trial Court Department Plans. The department plans are expected to be incremental, starting
in the first year with a simple description of current and planned services and foadotgand
becoming gradually more extensive in future years. One desirable feature of department plans
would be to aim for a consistent level in the quality and quantity of services in all courts across
the state.

The criteria governing case selectioogld identify any categories of case which the department
determines should be routinely excluded from dispute resolution as a matter of policy. For
example, some commentators believe that courts should not, without a compelling countervailing
reason, refiecases to dispute resolution services when there is a need for public sanctioning of
conduct or a public declaration of rights, when repetitive violations of statutes or regulations need
to be dealt with collectively and uniformly, or when a party origsudre not able to negotiate
effectively themselves or with assistance of counsel.

Trial Court department chief justices should gather sufficient information from courts within the
department to oversee the ¢ ouuanttdhe UnfoemRules di s pu
on Dispute Resolution, and, in addition to or as part of the plans required by this section, should
submit reports each year to the Chief Justice for Administration and Management about that
depart ment écennactedadizute fresotuiton setvices. The reports should contain
information requested by the Chief Justice for Administration and Management, including (i) a
narrative of significant program developments and activities; and (ii) case record information.
Program devepments and activities should be described with reference to stated goals and
objectives, including: accessibility, quality, collaborative activities, new initiatives, unexpected
outcomes, and early intervention initiatives. The Chief Justice for Adnatistrand

Management should request case record information needed to plan and overssmoectéd

dispute resolution services under these rules, including case record information by type of dispute
resolution process, such as total numbers of: casesred, pretrial referrals, types of cases,

cases referred, cases which entered a dispute resolution process, cases in which agreement was
reached and not reached, cases in which resolution is pending, referrals made by each court to
each approved programeferrals accepted by each program, and cases reviewed by early
intervention processes. Each court and program would need to keep records on case record
information in order to comply with any such request. Sele §Q).

(c) Pilot Programs for Mandatory Participation in Dispute Resolution Services. In degdoing
programs, courts will comply wit.L. c. 209A, 83which provdes that in abuse prevention
proceedings, fANo court may contpaesle.ptarties to m

(e) Contracts for Courtonnected Dispute Resolution Services. Decisions in the awarding of
contracts should not be based solely on cost, but shisaldedlect values and goals such as
responsiveness to the community, the availability of a diverse pool of neutrals, oahiéties,
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and the need for variety in referrals. $ades §a) and/(c) for referral rules affecting programs
which are awarded contracts.

(f) Complaint Mechanism. The complaint mechanism should be designed to be accessible and
userfriendly. Information about the complaint mechanism should be postakig courthouse
and included in the written information prepared pursuaRiuie 5.

Rule 5 Early Notice of Court -Connected Dispute Resolution Services.

Clerks shall make information about ceadnnected dispute resoluticervices available to
attorneys and unrepresented parties. This information should state that selection of court
connected dispute resolution services can occur at the early intervention event or sooner, and
that no court may compel parties to mediaty aspect of an abuse prevention proceeding
underG.L. c. 209A, 83Insofar as possible, information should be available in the primary
language of the paes. Attorneys shall: provide their clients with this information about
courtconnected dispute resolution services; discuss with their clients the advantages and
disadvantages of the various methods of dispute resolution; and certify their compliance with
this requirement on the civil cover sheet or its equivalent.

Commentary
Information about the availability of coucbnnected dispute resolution services should be added
to the standard summons form.

Although the rule is limited to civil cases, courte ancouraged to distribute information about
courtconnected dispute resolution services in appropriate criminal matters, including
delinqguency cases and hearings on applications for criminal complaints purs@ant¢o218,
835A

The information made available by clerks should include a general descripti@pute

resolution services, an explanation of reasons for choosing whether or not to use these services in
different kinds of cases, an enumeration of the services available by referral from the court where

the complaint is filed, information designexensure that pro se litigants make informed choices

about the use of these services, information about the process for filing complaints regarding
coutconnected di spute resolution services, not i c
choice toa dispute resolution session pursuarRtke {d),and information about the right to an
interpreterds services t hrQ@LugRBCaeo thesextdnte g a | proc
possible, courts should also provide pro se litigants with written information containing answers

to frequently asked questions (regarding statutory rights, for example).

Rule 6 Duties of Courts with Respect t o Court-Connected Dispute Resolution
Services.

(a) Referral of CasesNo court may refer cases to a provider of dispute resolution services
unless the provider is an approved program included on the list developed purguaat to
4(a). In all cases, courts shall inform parties that they are free to choose any approved
program on the list, subject to such reasonable limitations as the court may impose, or any
other proider of dispute resolution services. If the parties are unable or unwilling to choose
program from the list or another provider, a court may make a referral to a specific program
on the list in which the court has confidence, whether or not the cauat tentract for

services with that program. The court shall make a reasonable effort to distribute such
specific referrals fairly among programs on the list, taking into considegemgraphic
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proximity, subject matter competence, special sagdhe parties, and fee levels. In the
alternative, a court may refer all or most of its cases requiring dispute resolution services to
one or more approved programs in which the roster consists exclusively of one or more court
employees or with which las a contract for services pursuariRtde 4e). Notwithstanding

the foregoing, a court may refer a case to a provider that is not on the list in exceptional
circumstances, when special needs of the parties cannot bg eptdigram on the list. The

judge shall report any such referral and the exceptional circumstances which required it to the
Chief Justice of the department. In a criminal case, the court shall consult with the
prosecuting attorney and obtain the apprafdahe defendant and, where applicable, the

victim, before making a referral to a dispute resolution program.

(b) Screening.In civil cases, courts may require parties and/or their attorneys to attend a
screening session or an early intervention event ragaodiurtconnected dispute resolution
services except for good caisgeown.

(c) Time for Dispute Resolution.A court may establish a deadline for the completioa of
courtconnected dispute resolution process, which may be extended by the court upon a
showingby the parties that continuation of the process is likely to assist in reaching
resolution.

(d) Choice.No court shall require parties to participate in dispute resolution services without
meeting the minimal requirements set forttiRime 4c), except that Probate and Family

Courts may require parties to participate in dispute intervention. Except in a case affected by
a pilot program undeRRule 4c) or a case involving such a referral to dispoterventionthe

court shall inform litigants, both at the time of referral and at the beginning of the dispute
resolution process, that the decision to participate in a dispute resolution prechsstasy.

(e) Space for Dispute Resolution SessionSoutts may, subject to guidelines issued by the
Chief Justice for Administration and Management of the Trial Court, provide available
courthouse space or other resources for emurhected dispute resolution servipesvided

by approved programs. Tlspace provided shall be sufficiently private and readily
accessible. Reasonable accommodation shall be made for disaledlals.

() Communication with Program or Neutral.

(i) The court shall give a program which is providing canamnected disputessolution
services sufficient information to process the atectively.

i The program shall gi ve t he c-opedfitadds admi ni
aggregate information to permit monitoring and evaluation o$e¢néces.

(i) Communication witlthe court during the dispute resolution process shabbducted

only by the parties or with their consent. The parties may agree, as part of the dispute
resolution process, as to the scope of the information which they, the program, or the

neutral will provide to the court. Absent an agreement of the parties and subject to the
provisions ofRule 9regarding confidentiality and subparagraph (iv) below, the program or
neutral may provide only the following information to twurt: a request by the parties for
additional time to complete dispute resol ut
inappropriate for dispute resolution, and the fact that the dispute resolution process has
concluded withouhedagreemént. esd® having reac



(iv) At the conclusion of conciliation or dispute intervention, the program or neussal

communicate to the court recommendations, a list of those issues which are and are not
resolved, and the pr ogr hem@sswilogotomaarsettlea | 6 s as
provided that the parties are informed at the initiation of the process that such

communication magccur.

(g) Data Collection. The court, in collaboration with the approved program or programs to
which it referscases, shall develop a system to record accurately and compile regularly data
sufficient to track cases, monitor services, and provide any information requisgpliested

by the applicable Trial Court department chief justice or the Chief Justice fonisthation
andManagement.

(h) Intake and Selection.Every court shall evaluate cases to ensure that thepprepriate
for dispute resolution based on the case selection criteria of the applicable department
developed pursuant ®ule4(b).

(i) Inappropriate Pressure to Settle Courts shall inform parties that, unless otherwise

required by law, they are not required to make offers and concessions or to settle in a court
connected dispute resolution process. Courts shailnpmtse sanctions for nonsettlement by

the parties. The court shall give particular attention to the issues presented by unrepresented
parties, such as the need for the neutral to memorialize the agreement and the danger of
coerced settlement in cases inipg an imbalance of power between the parties. In dispute
intervention, in cases in which one or more of the parties is not represented by counsel, a
neutral has a responsibility, while maintaining impartiality, to raise questions for the parties
to consdler as to whether they have the information needed to reach a fair and fully informed
settlement of thease.

()) Sanctions for Failure to Attend SessionsA court may impose sanctions for failure
without good cause to attend a mandatory screening sessigayamtervention event, er
scheduled dispute resolutisassion.

Commentary
(a) Referral of Cases. Parties who are interested in dispute resolution services should be referred
to the courtds dispute resol ut$whichneitbeonafferdi nat or
program operated by a court employee nor have a contract with any program, or which have
contracts with more than one program.

This paragraph governs court referrals and does not alter the fact that parties may obtain dispute
resdution services on their own initiative from a neutral or organization not on the list, consistent
with the schedule established by the court.

Courts are encouraged to provide neutrals with information about counsel for indigent persons in
civil cases, icluding information about legal services, lawyer referral services, or volunteer
programs such as Al awyer of the day. o

ADR has been used successfully by the courts in a wide range of both civil and criminal cases,
and in matters that might otherwise become the subject of civil or criminal litigation. The courts
should undertake further exploration of the use of ADR in biihand criminal matters. There

are, however, policy reasons which make the use of ADR inappropriate in some cases. See
Commentary tdRule 4b). This paragraph does not limit the discretion of the prosecuting attorney



in a criminal case to commence or proceed with the prosecution of the case, nor does it enlarge
the limited authority of the court to dismiss a criminal case.

() Communication with Program or Neutral. This rule is not intended to remogeitleatiary

bar against the admissibility of settlement discussions. In appropriate cases, the court should
make the case file available to the neutral. Subparagraph (iv) applies only to the processes of
conciliation and dispute intervention, and doesatfif#ct other dispute resolutipnocesses.

(g) Data Collection. The court shall make available to the neutral, upon request, information as to
whether a case has been referred to the neutral loptine

(i) Inappropriate Pressure to Settle. Courts and progsamsd consider the use of checklists or

other forms for the gathering of information by the neutral in dispute intervention, in order to aid

the neutral in discussing with unrepresented parties relevant factual circumstances and issues

which might go unddressed without such tools. In addition, courts should makedabitities
available to Al awyer of the dayo programs, to
parties for legal advice.

(i) Sanctions for Failure to Attend Sessions. Sanctibosld be imposed only by orderaf
judge and only in the case of willful failure to attend an evesession.

Rule 7 Duties of Approved Programs with Respect to Court -Connected Dispute
Resolution Services.

(@) Program Administration. Programs shall be mdared and evaluated on a reguiasis.

Settlement rates shall not be the sole criterion for evaluation. Every program shall evaluate

its neutrals on a regular basis. Every program shall develop and comply with written policies

and procedures governingogram administration and operations, including policies

regarding evaluation, facilities, communication with the court, data collection, pressure to

settle, and intake and selection, which are consistent with policies developed by Trial Court
departmentsyrsuant tcRule 3c) and withRules 4a) and6(a), (e), (f), (9), (h) and (i). A

program may refuse to accept a referral from a court if the case does nobtimeet pr ogr a mo ¢
intake and selectiocriteria.

(b) Diversity. Programs shall be designed with knowledge of and sensitivity to the diversity
of the communities served. The design shall take into consideration such factors as the
languages, disputesolution styles, and ethnic traditions of communities likely to use the
services. Programs shall not discriminate against staff, neutrals, volunteers, or clients on the
basis of race, color, sex, age, religion, national origin, disability, politicafbelr sexual
orientation. Programs shall actively strive to achieve diversity among staff, neutrals, and
volunteers.

(c) Rosters.Programs shall (i) assemble, maintain and administer rosters of qualified
neutrals in conformity with these rules; (ii) excapthe case of programs in which tiester
consists exclusively of court employees, make a reasonable effort to distribute referrals fairly
among individuals on the list, taking into consideration geographic proximity, subject matter
competence, special egs of the parties, scheduling, and fee levels; (iii) adopt a fair and
reasonable method by which qualified individuals may join the roster at its inception, when
vacancies occur, or when the caseload requires additional neutrals; and (iv) adopt a fair and
reasonable method by which individuals may be removed from the roster, including a
provision for a periodic review of the roster. The methods used by the prograduiiog



and removing neutrals shall be set forth in writing and made avaitaldividuals applying
for affiliation.

(d) Presence of AdvisersParties, in consultation with their attorneys, if any, shall be
permitted to decide whether their attorney, advocate or other adviser will be presentat court
connected dispute resolution dess.

(e) FeesPrograms may charge fees for service. Parties shall not be charged a fee for
attendance at a mandatory screening session or an early intervention event, or for dispute
resolution services provided by court employees. Fees charged by a podwdert

connected dispute resolution services shall be approved by the Chief Justicapplitiadle

court department. The fee schedule shall provide for fee waived or reduced fee services to be
made available to indigent and low income litigants sheay not be contingent upon the

result of the dispute resolution process or the amount of the settlement. Neutrals may assist
parties to negotiate an equitable allocatiofees.

(f) Dispute Resolution Sessiong’he program shall make reasonable efforsct@dule
dispute resolution sessions at the convenience of the parties. The program shall allow
adequate time in the dispute resolution session to discuss issues arsegtibzmient.

(9) Written Agreement. If a settlement is reached, the agreement shalrdygared in

writing and signed by the parties, who shall forward for docketing a notice disghesition

of the case to the clerk of the court in which the case is pending. The neutral may participate

in the preparation of the written agreement. Atthept i es 6 request, the co
oral agreement instead of a writtene.

(h) Orientation and Supervision of Neutrals.The program shall ensure that neutrals are
familiar with the policies and operations of the court and the program. The program shall
supervise its neutrals. During dispute resolution sessions, newly trained neutrdlawshall
immediate access to an experiennedtral.

() Enforcement of Qualifications Standards and Ethical StandardsEach approved

program shall be responsible for enfogcthe qualifications standardsRule 8and the

ethical standards in Rule 9, and for taking appropriate action if a neutral on its roster fails

ceases to meet the qualifications standards or violates the ethical staAqgdpriate

actions include referral for further training, suspension from the roster, or removal from the

roster. If the Chief Justice of a Trial Court Department directs a program to take such action

as a result of a complaint about the neutral aagptbgram refuses to act, the Chief Justice

may revoke the programbés status as a progran
department.

Commentary
(a) Program Administration. Evaluation methods should be designed to incotperate
experiences adisputants.

Rule 8 Qualification Standards for Neutrals.

(a) Purpose and Applicability. The purpose of setting qualifications standards for neutrals
who receive court referrals is to foster high quality dispute resolution services. Tlsisailile



apply to neutrals who provide mediation, arbitration, conciliation, case evaluation, dispute
intervention, minitrials or summary jury trials in coucbnnected programs.

(b) General Provisions.

(i) General Qualifications Requirements. To be qualified to pradisjeute resolution

services for cases referred by a court to an approved program, a neutral shall satisfy the
requirements specified in this rule for the particular process which he or she provides
unless exempted pursuant to Rule 8(k). A neutral may omeetr all of theseequirements
using the alternative method, if any, specified for the particular process, pursuant to Rule
8(j). To remain qualified, neutrals shall satisfy the continuing education and continuing
evaluation requirements, if any, sp&sifin this rule for the particulgrocess.

(i) Additional Qualifications. Trial Court Departments may establish additional

qualifications for neutrals in approved programs in addition to those set forth in this rule

provided they are consistent with theskes. In establishing such additional standards,

court departments may provide for considera
experience as a neutral, educational background, work experience, or subject matter

expertise, and may also require suchtragsi to complete specialized training or

demonstrate subject matter expertise. Academic degrees and professional licensure may be
among the factors considered but cannot be used as preclusive criteria lofgpartrhents

in establishing additional quatftions for mediators or arbitrators participating in
approvedorograms.

(iii) Competence. In qualifying mediators and arbitrators to handle court refepaisyed
programs may consider such factors as an in
arbitrator,educational background, work experience and subject matter expertise.

Academic degrees and professional licensure may be among the factors considered but

cannot be used as preclusive criteria by approved programs in qualifying mediators and
arbitrators fo inclusion in court panels. Academic degrees and professional licensure may

be used as preclusive criteria for qualifying conciliators, case evaluatorgrialineutrals

and summary jury trialeutrals.

(iv) Duties of the Chief Justice for AdministrationdaManagement. The Chief Justice for
Administration and Management (CJAM) shall oversee and monitor the implemewfation
this rule, and suggest changes as needed. The CJAM shall, in consultation with the
Standing Committee, develop guidelines for impletimgnthe provisions of this rule. The
CJAM shall collect, publish and distribute to approved programs any changes in the
guidelines, and shall maintain the annual certifications submitted by approved programs as
to the training, evaluation, mentoring armhtinuing education afeutrals.

(v) Duties of Approved Programs. Each approved program shall ensure that the pautrals
its roster meet the applicable training, mentoring, evaluation, continuing education,
continuing evaluation, professional and experieecgirements set forth in this rule and

the guidelines adopted pursuant to Rule 8(b)(iv), and any additional qualification
requirements adopted by a Trial Court Department. Each approved program shall ensure
that the neutrals meet the standards set fortha rule and guidelines, that any alternative
method relied upon by a neutral to meet the standards is in compliance with Rule 8(j) and
the guidelines, and that reliance upon the limited exemption is in compliance with Rule
8(K). To carry out these dutieeach program shall take the following speei@itons:



(a) Attest in its application for program approval that it will assign cases referi@d by
court only to neutrals who meet the qualificatistendards;

(b) Maintain for the tenure ofthee ut r al 6 s associ atithree with th
years thereafter, documentation which demonstrates that the neutral meets the

gualifications standards. Such documentation shall include, without limitation, the

following:

(i) Name of theneutral;

(i) Name @ the training organization where the neutral satisfactorily completed any
required training (or documentation of the
method of meeting any training requirement pursuant to &pbe

(iii) Outcome of any required maming and evaluation for each neutral (or
documentation of the neutral és compliance
evaluation requirement pursuant to R8(p);

(vvDocumentation of the neutral Oeaducptiar t i ci pa
and in any required continuirayaluation;

(v) Documentation demonstrating that the neutral meets any applicable requirasnents
to professional licensure, experience or subject matter expanide;

(vi) Documentation demonstrating that the newgtallifies for the limited exempticset
forth in Rule8(k).

(c) Certify annually to the AOTC that the neutrals on its roster meet the requirements for
training, mentoring and evaluation, and continuing education set forth in this rule and the
guidelines.

(dMake t he documentation demonsthe ating a neu
documentation demonstrating the programos
available to the AOTC and to the Chief Justices of the Trial Court Departments for

inspection and cgpng upon request.

(c) Mediators.

() Training Requirement. A mediator shall successfully complete a basic mediation
training course of at least thirty hours and a court orientation, both of which comply with
the guidelines adopted pursuant to Ra(le)(iv). A mediator shall also complete any
additional, specialized training required by a Trial Clepartment.

(i) Mentoring and Evaluation Requirement. A mediator shall complete the merdadng
evaluation requirements contained in the Guidelines adopted pursuant &{(l&3(l9.

(ii) Continuing Education. A mediator shall participate in any continechgation
required by the approved program with which he or she is affiliated or by the court
department in which he or she is providsegvices.



(iv) Continuing Evaluation. A mediator shall participate in regular evaluaticegaged
by Rule7.

(d) Arbitrators.

(i) Training Requirement. An arbitrator shall successfully complete a basic arbitration
training course of at least eight hours and a court orientation, both of which ceitiply
the guidelines adopted pursuant to Rule 8 (b)(iv). An arbitrator shall also compjete
additional, specialized training required by a Trial Cepartment.

(i) Mentoring and Evaluation Requirement. An arbitrator shall complete the merdaadng
evaluation requirements contained in the guidelines adopted pursuant &((ilg.

(iii) Continuing Education. An arbitrator shall participate in any continedhugation
required by the approved program with which he or she is affiliated or by the court
department in which he or she is providgegvices.

(iv) Continuing Evaluation. An arbitratghall participate in regular evaluation as required
by Rule?.

(e) Conciliators.

(i) Professional Qualifications. A conciliator must be admitted to the bar of the
Commonwealth of Massachusetts, be in good standing witBdaed of Bar Overseers,

and have engaged in the practice of law within the Commonwealth of Massachustts for
least threg/ears.

(i) Training Requirement. A conciliator shall successfully complete a conciliaéioing
course of at least eight hours ancbart orientation, both of which comply with the
guidelines adopted pursuant to Rule 8(b)(iv). A conciliator shall also complete any
additional, specialized training required by a trial coegartment.

(i) Mentoring and Evaluation Requirement. A conciliagball, if required to do so at the
discretion of the approved program with which he or she is affiliated, complete the
mentoring and evaluation requirements of that program contained in the guiddtpésd
pursuant to Rul8&(b)(iv).

(iv) Continuing Educadn. A conciliator shall participate in any continuiegucation
required by the approved program with which he or she is affiliated or by the court
department in which he or she is providsggvices.

(v) Continuing Evaluation. A conciliator shaglarticipate in regular evaluation as required
by Rule7.

() CaseEvaluators.

(i) Professional Qualifications. A case evaluator must be admitted to the bar of the
Commonwealth of Massachusetts, be in good standing with the Board OV &aeers,



and must have seven years of trial experience within the Commonwealth of Massachusetts
as an attorney or judge.

(i) Training Requirement. A case evaluator shall successfully complete a basic case
evaluation training of at least eight hours and a court otientdoth of which comply
with the guidelines adopted pursuant to Rule 8(b)(iv). A case evaluator shalb@plete
any additional, specialized training required by a Trial Court Department for case
evaluators.

(i) Mentoring and Evaluation Requirement. &se evaluator shall complete the mentoring
and evaluation requirements contained in the guidelines adopted pursuant&¢iive

(iv) Continuing Education. A case evaluator shall participate in any contiadingation
required by the approved programhwthich he or she is affiliated or by the court
department in which he or she is providgegvices.

(v) Continuing Evaluation. A case evaluator shall participate in regular evaluation as
required by Rulg.

(9) Mini -Trial Neutrals.

(i) ProfessionaQualifications. A minitrial neutral shall have at least ten years experience
evaluating legal disputes as a judge, arbitrator, attorney, or executivddeisbrmaker.

(ii) Training Requirements. A mitrial neutral shall successfully complete the tragni
required for mediators in Rule 8(c)(i), and the training required for case evalud®uig in

8(f)(ii).

(iii) Mentoring and Evaluation Requirement. A mainal neutral shall complete the
mentoring and evaluation requirements contained in the guidelinetedgnpsuant to
Rule8(b)(iv).

(iv) Continuing Education. A mirtrial neutral shall participate in any continuing
education required by the approved program with which he or she is affiliatedha by
court department in which he or she is providegvices.

(v) Continuing Evaluation. A miririal neutral shall participate in regular evaluation as
required byRule7.

(h) Summary Jury Trial Neutrals.

(i) Professional Qualifications. A summary jury trial neutral shall barkanrator qualified
under this rule, an attorney, or a former judge, with at least ten years of experience as an
arbitrator, trial attorney, or judge. The summary jury trial neutral must be in good standing
in any jurisdiction in which he or she is liceaksto practicéaw.

(i) Continuing Education. A summary jury trial neutral shall participate ircanginuing
education required by the approved program with which he or she is affiliated or by the
court department in which he or she is providegvices.



(i) Continuing Evaluation. A summary jury trial neutral shall participategular
evaluation as required by Rule

(i) Dispute Intervention Neutrals.

() Training Requirement. A provider of dispute intervention services shall successfully
complete a training course and a court orientation, both of which comply with the
guidelines adopted pursuant to Rule 8(b)(iv). A provider of dispute resolution satatles
also complete any additional specialized training required by the Trial CopattD®ent in
which he or she is providing dispute interventsanvices.

(i) Mentoring and Evaluation Requirement. A provider of dispute interveséionces
shall complete the mentoring and evaluation requirements set forth in the guidelines
adoptedoursuant to Rule 8(b)(iv).

(i) Continuing Education. A provider of dispute resolution services shall participate in any
continuing education required by the approved program with which he or she is affiliated
or by the court department in which he or she@avigingservices.

(iv) Continuing Evaluation. A provider of dispute resolution services shall partiaipate
regular evaluation as may be required by the relevant Trial Oepgdrtment.

() Alternative Methods of Satisfying RequirementsA neutral may be qualéd by a
program to handle cases referred by a court by demonstrating that he or she meets the
alternative methods set forth in the guidelines of satisfying the training, mentoring and
evaluation requirements set forth in this rule and the guidelinesia@tedhat seek to qualify
neutrals through the alternative methods provision are required to compile necessary
documentation pursuant to Rule 8(b)(v) and applicgbidelines.

(k) Limited Exemption from Training, Mentoring and Evaluation Requirements. As a

general rule, all neutrals in approved programs shall satisfy the training, mentoring and
evaluation requirements set forth in Rule 8. However, the Chief Justice of any Trial Court
Department may elect, as a etirae exception to this rule, to exempt medrat arbitrators,

case evaluators, and conciliators from those requirements, subject to the provisions set forth
below. The Chief Justice for Administration and Management shall establish a process for
notification and a deadline for submission by depantadeChief Justices of their decisitm

utilize the exemption, and for programs to apply forekemption.

(i) OneTime Exemption of Certain Neutrals. This exemption will be atone option
available only to those mediators, arbitrators, easduators and conciliators who méet
requirements set forth in Rule 8(k). No other neutral shall be exempted from the training,
mentoring or evaluation requirements of R8le

(i) Designation of Neutrals. Each program approved on or before 2002, by a

Department in which this exemption is available pursuant to this Rule and which continues
as an approved program on the date on which Rule 8 becomes effective shall submit to the
Chief Justice of that Department pursuant to the process estabtiglihe Chief Justider
Administration and Management, a list of any mediators, arbitrators, case evaluators and
conciliators who qualify for the exemption. The program shall include a conapléte



detailed description of the qualificationseach such mediator, arbitrator, case evaluator or
conciliator as evidence of his or her eligibility.

(i) Requirements for Exemption. A program may consider a neutral eligible for this

exemption only if he or she was serving as of July 1, 2002, on a panplrofgram

approved on or before that date which continues as an approved program on the date on
which Rule 8 becomes effective. | noveaall di t i on
experience and other factors under Rule 8 (e.g. prior trainingpnrey evaluation, the

recency of his or her experience and the number and types of cases handled). An eligible
individual must have served in the process for which he or she is seeking exemption for

five years during the last six years prior to JulydQ2, and meet the following additional
requirement:

(a) Mediators. Must have provided at least 300 hours of mediation duringethad.
(b) Arbitrators. Must have provided at least 150 hours of arbitration duringehat.

(c) Case Evaluators. Must have praatdat least 100 hours of case evaluation duhag
period.

(d) Conciliators. Must have provided at least 100 hours of conciliation duringehad.

(iv) Transferability of Exemption. A mediator, arbitrator, case evaluator or conciliator who
qualifies for this exemption in a Trial Court Department shall be qualified to provide
services in the process in which he or she is exempted in another approved program within
that Department subject to the approval of the other program. A mediatagtarbitase
evaluator or conciliator who seeks exemption in another Department must meet the
exemption through a program approved in that difegrartment.

(v) Limitations on Exemption. This provision does not exempt any mediator, arbitrator,
case evaluatorraonciliator from complying with the continuing education aadtinuing
evaluation requirements of Rule 8.

(I) Effective Date.The effective date of this rule shall be January 1, 2005, except that to be
qualified to provide dispute intervention, individualmployed by the courts on te#ective

date of this rule shall have until January 1, 2007 to demonstrate compliance with the
requirements set forth in this rule. Employees hired to provide dispute intervention after the
effective date of this rule musatssfy all the requirements of this rule within thigix (36)
months of the date diire.

Rule 9 Ethical Standards.

(a) Introduction. These Ethical Standards are designed to promote honesty, integrity and
impartiality by all neutrals and otherdividuals involved in providing coutonnected

dispute resolution services. These standards seek to assure the courts and citizens of the
Commonwealth that such services are of the highest quality, and to promote confidence in
these dispute resolutioersices. In addition, these standards are intended as a fourwhation
which appellate courts and Trial Court departments can build their dispute resolution
policies, programs and procedures to best serve the public. These Standards apply to all
neutrals aslefined in these Standards when they are providing-comrectedlispute



resolution services for the Trial Court and the appellate courts, including those who are state
or other public employees. State and other public employees are subjecMassachusetts
Conflict of Interest LawM.G.L. c. 268A and therefore, to the extent that these standards are
in any manner inconsistent with.G.L. c. 268A the statute shall govern. In addition, to the
extent that these standards are in any manner inconsistent with the Standards and Forms For
Probation Offices of the ProbatedaRamily Court Department promulgated by the Office of

the Commissioner of Probation effective July 1, 1994, the Probation Standards shall govern.
All courts providing dispute resolution services and all coartnected dispute resolution
programs shall mvide the neutrals with a copy of these Ethical Standards. These Standards
shall be made a part of all training and educational programs for approved programs, and
shall be available to the public.

(b) Impartiality. A neutral shall provide dispute resolutiservices in an impartiahanner.
Impartiality means freedom from favoritism and bias in conduct as wafisarance.

(i) A neutral shall provide dispute resolution services only for those disputes where she
he can be impartial with respect to alltoé parties and the subject matter ofdspute.

(i) If at any time prior to or during the dispute resolution process the neutral is unable to
conduct the process in an impartial manner, the neutral shall so inform the parskalbnd
withdraw from providhg services, even if the parties express no objection to the neutral
continuing to provideervices.

(i) No neutral or any member of the neutral 6s
request, solicit, receive, or accept amkind gifts or any type focompensation other than
the courtestablished fee in connection with any matter coming beforestineal.

(c) Informed Consent. The neutral shall make every reasonable effort to ensure that each
party to the dispute resolution processuiajerstands the nature and character gbitheess,
and (b) in consensual processes, understands and voluntarily consents to any agreement
reached in therocess.

(i) A neutral shall make every reasonable effort to ensure at every stag@afciedings

that each party understands the dispute resolution process in which he or she is
participating. The neutral shall explain (a) the respective responsibilities of the neutral and
the parties, and (b) the policies, procedures and guidelines applicable todbsspr

including circumstances under which the neutral may engage in private communications
with one or more of thparties.

(i) If at any time the neutral believes that any party to the dispute resolution process is
unable to understand the process or padte fully initd whether because of mental
impairment, emotional disturbance, intoxication, language barriers, or other réasbes
neutral shall (a) limit the scope of the dispute resolution process in a manner consistent
with t he p garticipabesanddobrecomnteryd thatdhe party obtain appropriate
assistance in order to continue with the process, or (b) terminate the dispute resolution
process.

(i) Where a party is unrepresented by counsel and where the neutral believes that
independent legal counsel and/or independent expert information or advice istoeeded
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reach an informed agreement or to protect the rights of one or more of the parties, the
neutral shall so inform the party or parties.

(iv) Aneutralmayusehiséerer knowl edge to inform the par
not provide legal advice, counseling, or other professional services in connection with the
dispute resolutioprocess.

(v) The neutral shall inform the parties of their right to withdraw fronptiogess at any
time and for any reason, except as is provided by law or cdert

(vi) In mediation, case evaluation, and other processes whose outcome deperids upon
agreement of the parties, the neutral shall not coerce the parties in any mannér to reac
agreement.

(vii) In dispute intervention, in cases in which one or more of the parties is not represented
by counsel, a neutral has a responsibility, while maintaining impartiality, togueeséions

for the parties to consider as to whether they have foemation needed to reach a fair

and fully informed settlement of thrase.

(d) Fees A neutral shall disclose to the parties the fees that will be charged, if attye for
dispute resolution services beipgvided.

(i) A neutral shall inform each party incaurtconnected dispute resolution process in
writing, prior to the start of the process, of (a) the fees, if any, that will be charged for the
process, (b) if there will be a fee, whether it will be paid to the neutral, court, and/or the
program, and (ojhether the parties may apply for a-i@aiver or other reduction ¢des.

(i) If a fee is charged for the dispute resolution process, the neutral shall enter into a
written agreement with the parties, before the dispute resolution process begingh&tating
fees and time and mannerpgefyment.

(i) Fee agreements may not be contingent upon the result of the dispute resolution process
or amount of theettlement.

(iv) Neutrals shall not accept, provide, or promise a fee or other consideration forogiving
receivinga referral of anynatter.

(v) If the court has established fees for its dispute resolution services, no slealral
request, solicit, receive, or accept any payment in any amount greater than the court
established fees when providing ceconnected dispatresolutiorservices.

(e) Conflict of Interest. A neutral shall disclose to all parties participating in the dispute
resolution process all actual or potential conflicts of interest, including circumstances that
could give rise to an appearanceconfflict. A neutral shall not serve as a neutral in a dispute
resolution process after he or she knows of such a conflict, unless the parties, after being
informed of the actual or potential conflict, give their consent and the neutral has determined
thatthe conflict is not so significant as to cast doubt on the integrity of the dispute resolution
process and/areutral.



(i) As early as possible and throughout the dispute resolution process, the neutral shall
disclose to all parties participatingtime process, all actual or potential conflictsntérest,
including but not limited to théllowing:

(a) any known current or past personal or professional relationship with anyperthes
or theirattorneys;

(b) any financial interest, direct or indirdotthe subject matter of the dispute or a

financial relationship (such as a business association or other financial relationship) with
the parties, their attorneys, or immediate family member of any party or their attorney,
the disputeesolution proceedingnd

(c) any other circumstances that could create an appearance of confiterest.

(i) Where the neutral determines that the conflict is so significant as to cast doubt on the
integrity of the dispute resolution process and/or nkutra neutral shall withdrafwom

the process, even if the parties express no objection to the neutral continuing to provide
services.

(i) Where the neutral determines that the conflict is not significant, the neutral shall ask
the parties whether thaeyish the neutral to proceed. The neutral shall obtain consent from
all parties befor@roceeding.

(iv) A neutral must avoid even the appearance of a conflict of interest both duriafjeand
the provision okervices.

(aa) A neutral shall not use the disprégsolution process to solicit, encourage or
otherwise procure future service arrangements with any party.

(bb) A neutral may not subsequently act on behalf of any party to the dispute resolution
process, nor represent one such party against the otlaey; matter related to the
subject of the dispute resolution process.

(cc) A neutral may not subsequently act on behalf of any party to the dispute resolution
process, nor represent one such party against the other, in any matter unrelated to the
subjectof the dispute resolution process for a period of one year, unless the parties to the
process consent to such action or representation.

(v) A neutral shall avoid conflicts of interest in recommending the services of other
professionals.

(f) Responsibility to Non-Participating Parties. A neutral should consider, and where
appropriate, encourage the parties to consider, the interests of persons affected by actual
potential agreements and not participating or represented [mdbess.

(i) If a neutralbelieves that the interests of parties not participating or represented in the
process will be affected by actual or potential agreements, the neutral shouldpzskidse

to consider the effects of including or not including the absent parties arglfor th
representatives in the process. This obligation is particularly important when the interests
of children or other individuals who are not able to protect their own interestsaineed.



(9) Advertising , Soliciting, or Other Communications by Neutrals. Neutrals shall be
truthful in advertising, soliciting, or other communications regarding the provisidismite
resolutionservices.

(i) A neutral shall not make untruthful or exaggerated claims about the dispakation

process,itscosend benefits, i1its out comeabitesor t he

(ii) A neutral shall not make claims of specific results, benefits, outcoma®mises
which imply favor of one side ovanother.

(h) Confidentiality. A neutral shall maintain the cadéntiality of all information disclosed
during the course of dispute resolution proceedings, subject only to the exceptions listed in
this section.

(i) The information disclosed in dispute resolution proceedings that shall be kept
confidentialby the neutralncludes, but is not limited to: the identity of the parties; the

nature and substance of the dispute; the

recommendations; notes made by the neutral; statements, documents or other physical
evidence disclosed by angnpicipant in the dispute resolution process; and the terms of
any settlement, award, or other resolution of the dispute, unless disclosure is required by
law or courtrule.

(i) Confidentiality visa-vis nonparties. The neutral shall inform thegticipants in the
dispute resolution process that he or she will not voluntarily disclose to any person not
participating in the mediation any of the information obtained through the pronésss
such disclosure is required layv.

(iii) Confidentiality wthin mediation. A neutral shall respect the confidentiality of
information received in a private session or discussion with one or more of the paties in
dispute resolution process, and shall not reveal this information to any other party in the
mediation without prior permission from the party from whom the information was
received.

(iv) Neutrals who are part of a combnnected dispute resolution program may, for

purposes of supervising the program, supervising neutrals and monitoring of agreements,

discus confidential information with other neutrals and administrative staff iprtbgram.
This permission to discuss confidential information does not extend to individuals outside
their program.

(v) Neutrals may, with prior permission from the parties, usariétion disclosed by the
parties in dispute resolution proceedings for research, training, or statistical purposes,
provided the materials are adapted so as to remove any identiffongation.

(i) Withdrawing from the Dispute Resolution ProcessA neutralshall withdraw from the
dispute resolution process if continuation of the process would violate any of the Ethical
Standards, if the safety of any of the parties would be jeopardized, or if the nautedles

to provide effectiveservice.

ne



(i) Withdrawal must be accomplished in a manner which, to the extent possible, does not
prejudice the rights or jeopardize the safety ofpteties.

(i) A neutral may withdraw from the dispute resolution process if the neutral behewes
(@oneormoreofthparti es i s not acting in good fait
be illegal or involve the commission of a crime; (c) continuing the dispute resolution

process would give rise to an appearance of impropriety; (d) in a process whose outcome
depends upothe agreement of the parties, continuing with the process would cause severe
harm to a nofparticipating party, or the public; and (e) continuing discussions would not

be in the best interest of the parties, their minor children, or the dispute respfagoam.

Commentary
()l mpartiality. A neutralds obligation is to ac
believes may be the appearance of favoritism or bias and also on the basis of nd#tahe
reasonably believes others wotiihk.

(c) Informed Consent. (i) In arbitration, private communications involving the neutrééssd
than all of the parties and/or their attorneys concerning the substance of the dispute would be
improper unless all parties agree otherwisadwmance.

(i) In making a recomendation that a party obtain assistance, the neutral shall avoid making

disclosure to other parties in the dispute resolution process which would (a) compromise the
confidentiality of communications between the neutral and the party in need ofressigta

detrimentally affect the interests of the party in need of assistance, or (c) impair the impartiality

(or perceived impartiality) of the neutral. In seeking appropriate assistance, neutraldehould

aware of partiesd ACghtpop puntsuaneteod6&. berwvice
proceeding.

(iii) This Standard is ordinarily not applicable in arbitration. See also commenpaeyimus
section.

Courts are encouraged to develop and foster innovative approaches to sereprgsented

parties, such as fAl awyers of the day, o0 pro bon
the court, assignment of counsel, mediation assistants, substantive written information, the use of
volunteer mediators to supplement court em@ésyin busy sessions such as the Boston Housing

Court, the use of a different ADR process, substantive checklists, and judicial participation in the
review of agreements.

(iv) The provision in this Standard permitting a neutral to use his or her knowleaderto the
partiesd deliberati onabitraten. or di nari ly not appl.i

(v) In arbitration, the parties may not have the right to withdraw frorpriteeedings.

dFees. For purposes of this subasmirtstrativefees, f ees
and relateeégxpenses.

(iv) This provision is not intended to prohibit neutrals from paying an administrative or panel
membership fee.

(e) Conflict of Interest. (i) Individuals are not prohibited from serving as neutrafsafties for

whom they or members of their firm have provided services or are currently providing services as
long as full disclosure of the relationship is made and (i) after disclosure (ii) the parties consent to
t he neutral 6s s e)rthe heatrpl déterminedtleat the aanféct isanotdign(fidant i
enough to cast doubt on the integrity of the process and the neutral. However, neutratseshould



particularly sensitive to the fact that circumstances may arise while serving dsahfoea party
who is currently a client of his or her firm which can give rise to a conflict requiring withdrawal,
especially when it involves a matter related to the dispute to which the neutral has been assigned.

(iv) The provisions in this subparagrh do not apply to other individuals with whom the neutral

i s in business, such as other | awyers in the n
neutral éds group practice, nor do theypasaggspl y t o
a neutral in a dispute resolution process involving any party to the current dispute resolution

process. Consent is not waivable in advance of the dispute resolution process, but may be waived

after the dispute resolution process. Adisputesholdd consi dered frel ated t «
the facts involved in the dispute resolution process are so germane to the later matter that (a) a
party in the earlier matter would be unfairly
latermatterot b) a party in the | ater matter would be
involvement in the earlier matter.

(h) Confidentiality. (i) This rule is not applicable to arbitration, in which private communications
involving the neutral and less thalhaf the parties and/or their attorneys would be improper
unless all parties agree otherwise in advance.

(iv) Individuals who administer couconnected dispute resolution programs are also bound by
these standards. See 2definition of HAneutral o i

(v) Ethical vs. statutory obligations: The provisions in this section concerning confidentiality
govern the ethical obligations of the neutral but may not bar compelled disclosure of confidential
communications, by means of subpoena or other court prégeksc.233, 8230which governs
mediation, may prohibit disclosure of communications made in the course of a mediation (as
defined in the statute) even if thasemmunications relate to child abuse or neglect or life
threatening situations. Other statutes, suah B9, 851A(the mandated reporter statute) may
alsogovern the obligation to disclose, or maintain confidentiality of, communications relating to
child abuse andeglect.

Agreements: In some cases, the confidentiality protection afford€d byc.233, 823Crequires

an agreement to mediate. In other dispute resolution processes (such as arbitration, case
evaluation, and conciliation), where there is no statutory protection for confidentiality, it may be
desirable for the parties to execute an agreement which provides for confidentiality of the
process.

1:19 Electronic Access to the Courts.

1. Covert photography, recording or transmission prohibited.No person shall take any
photographs, or make angcording or transmission by electronic means, in any courtroom,
hearing room, office, chambers or lobby of a judge or magistrate withoutptiwrization
from the judge or magistrate then having immediate supervision oveplsigeh

2. Electronic access by the news media judge shall permit photographing or electronic
recording or transmitting of courtroom proceedings open to the public by the newdanedia
news gathering purposes and dissemination of information to the public,tsakijee

limitations of this rule. Subject to the provisions of paragraph (d), the news media shall be
permitted to possess and to operate in the courtroom all devices and equipment necessary to
such activities. Such devices and equipment include, withoti&tion, still and video

cameras, audio recording or transmitting devices, and portable computers or other electronic
devices with communicatiocapabilities.
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The Anews mediaodo shall i nclude any tmthashor i ze
registered with the Public Information Officer of the Supreme Judicial Court or any

individual who is so registered. Registration shall be afforded to organizations that regularly
gather, prepare, photograph, record, write, edit, report or puigigh or information about

matters of public interest for dissemination to the public in any medium, whether print or

electronic, and to individuals who regularly perform a similar function, upon certification by

the organizations or individuals that thegrform such a role and that they will familiarize

themselves or their representatives, as the case may be, with the provisions of this rule and

will comply with them.

In his or her discretion, a judge may entertain a request to permit electronic access a
authorized by this rule to a particular matter over which the judge is presiding by news media
that have not registered with the Public Information Officer.

(a) Substantial likelihood of harm. A judge may limit or temporarily suspend such access
by the newsnedia if it appears that such coverage will create a substantial likelihood of
harm to any person or other serious harrofuisequence.

(b) Limitations. A judge shall not permit:

(i) photography or electronic recording or transmission of voirtdiggings concerning
jurors or prospectivgirors.

(i) electronic recording or transmission of bench and-Bateconferences, conferences
between counsel, and conferences between counsel andalient;

(iii) frontal or closeup photography of jurors and prospeefrors.

A judge may impose other limitations necessary to protect the right of any party to a fair
trial or the safety and webleing of any party, witness or juror, or to avoid unduly
distracting participants or detracting from the dignity and decarfuitme proceedings.

If the request is to record multiple cases in a session on the same day, a judge, in his or her
discretion, may reasonably restrict the number of cases that are recorded to prevent undue
administrative burdens on the court.

(c) Minors andsexual assault victims may not be photographed without the consent of the
judge.

(d) Positioning of equipment. All equipment and devices shall be of a type and positioned
and operated in a manner which does not detract from the dignity and decorum of the
proceeding. Unless the judge permits otherwise for good reason, only one stationary,
mechanically silent video camera shall be used in the courtroom for broadcast television, a
second mechanically silent video camera shall be used for other media, andjon,add

one silent still camera shall be used in the courtroom at one time. Unless the judge
otherwise permits, photographic equipment and its operator shall be in place in a fixed
position within the area designated by the judge and remain there so begcasirt is in
session, and movement shall be kept to a minimum, particularly in jury trialsp€&hegor

shall not interrupt a court proceeding with a techrpcablem.



(e) Advance notice. A judge may require reasonable advance notice from the news media
of their request to be present to photograph or electronically record or transmit at a
particular session. In the absence of such notice, the judge may refuse to adn#t them.
judge may defer acting on such a request until the requester has seasonably notified the
parties and, during regular business hours, the Bureau Chief or News Editor of the
Associated Press, Boston, using the email addresgsbaiston@ap.ord judge hearing any
motion under this rule may reasonably limit the number of counsel arguing on behalf of the
several interesteghedia.

() Non-exclusive access. A judge shall not make an exclusive arrangement with any
person oorganization for news media coverage of proceedings in the courtratherdf

are multiple requests to photograph or electronically record the same proceeding, the
persons making such requests must make arrangements among themselves for pooling or
cooperative use and must do so outside of the courtroom and before the court session
without judicialintervention.

(g) Objection by a party. Any party seeking to prevent any of the coverage which is the
subject of this rule may move the court for an appaterorder, but shall first deliver
electronic notice of the motion during regular business hours to the Bureau Chief or News
Editor of the Associated Press, Boston, using the email addrapbadton@ap.orgs
seaonably as the matter permits. The judge shall not hear the motion unless the movant
has certified compliance with this paragraph, but compliance shall relieve the movant and
the court of any need to postpone hearing the motion and acting on it, unigslgtheas a
matter of discretion, continues thearing.

3. Other recordings. A judge may permit the use of electronic or photographic means for

the presentation of evidence or the perpetuation of a record when authorized by law, for other
purposes of judial administration, or for the preparation of materials for educational or
ceremoniapurposes.

4. Definitons. For purposes of this rule, the term fAj
presiding over a proceeding opefnedtavna t he publ
person who has not attained the ageighteen.

1:20 Address Confidentiality Program.

The purpose of this rule is to allow persons certified by the Secretary of the Commonwealth

as program participants under the Address Confidentiality Fm@d.. c. 9A 88 1 et seq.

to use Asubstitute addresseso provided in t
words fAdAaddress, 0 fpr ogragaused s tule shallhavethe and A
same meaning as designated for said wor@slinc 9A, 8 1

h
S

This rule shall supersede any court rule, standing ordeaframistrative directive to the
contrary.

Any address confidentiality program participant and minor child(ren) residing with the
program participant who are listed with the Secretary of the Commonwealth as included
within the program, shall be entitleduse the address designated for him or her by the
Secretary of the Commonwealth pursuanth@apter 92of the General Laws as his or her
address. This address may be usezbnnection with any civil proceeding that is open to the
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public, except youthful offender cases, and except as may be ordered by the court, provided
that the program participant first submits to the court in which the particular action is

perding or is to be filed, an affidavit for use of substitute address on a form provided in this
rule. The actual address of the program participant may be used by court personnel in the
furtherance of their official duties, but such address shall not bfarspdrposes afmailing

any documents, notices orders

Any person who submits such an affidavit in connection with a particular action shall have
an affirmative duty to notify the court if his or her certification is canceled by the Secretary
of the Canmonwealth or expires during the pendency of the particular action. Such person
shall also file a new affidavit whenever there is a change in the actual address as tlsted on
affidavit filed with the court. Said affidavit shall be impounded by operatidghis rule

without any further judicial action. The Clerk, Register, or Recorder shall segregate the
impounded affidavit from the other papers and shall not make the information contained
therein available to othgrarties.

AFFIDAVIT FORUSEOFRi SUBSTI TUTE ADDRESSO

RE: V.

DocketNumber:

Name:

Address Designated by Secretary of the Commonwealth as my substitute address:

| hereby swear or affirm that pursuant to Chapter 9A of the General Laws | was certified by
the Secretary of th€ommonwealth on to participate in the
Address Confidentiality Program and that the certification remains in full force and effect.
My actual residentiadddress is

The minor children residing with me at that address who are alsoipants in the Address
Confidentiality Program are

Signed under the penaltiesprjurythis dayof in the year

Certified Program Participant

NOTICE
As a Program Participant you may use the substitute address provided by the State
Secretary of the Commonwealth and need not use your actual address in this court
proceeding except as the court may otherwise order. However, you should be aware
that other individuals who know your actual address might use that address in
documents filedwith the court or during the court proceedings not related to this case.
Furthermore, your actual address may appear in case files in other court proceedings



not related to this case. You should consider seeking a protective order and/or arder
of impoundment of all court documents containing your actual address to protect your
safety further.

1:21 Corporate Disclosure Statement on Possible Judicial Conflict of
Interest.

(a) Who Must File. In civil and criminal cases in the Trial Court and elfgde courts, any
nongovernmental corporate party to a proceeding must file a statement identifying all its
parent corporations and listing any publicly held corporation that owns 10 percent or more of

t he partyoés st ock or rperatiant Im ancgminalltase, fanher e i s
organization is a victim of the alleged criminal activity, the government must file a statement
identifying the victim and if the victim is a corporation providing the information required by
this paragraph.

(b) Time for Filing. The manner of filing the corporate disclosure statement sha#i be
follows:

(i) Appellate Court. In an appellate court, a party must file an original and nine copies of
the statement required in paragraph (a) within 30 days of the entry of the apathle

docket. In the single justice session of the Supreme Judicial Court, a party must file in
accordance with subparagraph (ii). Even if such statement has already been filed, the
partyodés principal brief mustcontems| ude t he

(ii) Trial Court; Civil Case. In a civil case in the Trial Court, a party must file an original

and one copy of the statement required in paragraph (a) with its first appearance, pleading,
petition, motion, response or other request. A copy of t#itersent must also be filedth

each contesteghotion.

(iii) Trial Court; Criminal Casdn a criminal case in the Trial Court, a party must file an

N

st

original and one copy of the statement requ

initial appearance pursuaio Mass. R. Crim. P. 7. A copy of the statement must also be
filed with each contesteaiotion.

(c) Supplemental Filing.In any case, a party shall promptly file a supplemental statement
upon any change in the information that the statenegypfires.

1:22 Motions to Recuse.

(a) Any motion seeking to recuse a Justice of this court from a full court case shall be in
writing, and shall comply in all respects with Mass.R.A.P. 15(a). The motion shall be filed at
or before the time for fiingthemavig partyo6s brief. The court
motion to recuse after the filing of the brief if the motion is based on grounds not known, and
that reasonably could not have been known, at the time the brief was filed, and provided that
the motion s filed as soon as practicable after the alleged ground for recusal bécmnwes

Late filed motions are strongtiscouraged.

(b) If the motion is denied by the Justice whose recusal is sought, the moving party may
request review of that ruling by tle¢her Justices, by filing with the clerk, within sedays
of the ruling, a written request for review. To facilitate this review, a Justice who denies

m



motion to recuse is encouraged to provide a brief statement of his or her reasons for the
ruling.

The review shall be on the papers, and limited to the information that was before the Justice
whose recusal was sought, unless the court requests further information. A party requesting
review shall therefore file, along with the request for reyieight copies of the motion to

recuse and all material related to the motion that was before the Justice initially, including
any supporting or opposing memoranda and affidavits. The Justices reviewing the ruling will
act as soon as practicable, and, tpeemitting, before oral argument or submission of the

case on briefs.

(c) This rule applies only to full court cases. Recusal rulings in single justice casasdare,
will continue to be, reviewable in the regular course on appeal from any adverse final
judgment in the single justiaease.

(d) Nothing in this rule is intended to change the substantive law goveatungals.

1:23 Attorney General Approved Modifications of Certain Gift Instruments
Under G.L. C. 180A, Section &d).

1.0 Administrative Equitable Deviation.

If an inditution determines that a restriction contained in a gift instrument on the

management, investment or duration of an institutional fund has become impractical or

wasteful, impairs the management or investment of the fund or if, because of circumstances

not anticipated by the donor, a modification of a restriction will further the purposes of the

fund, the institution, without application to the court, but with the consent of the Attorney

General given in accordance with procedures adopted pursuant tnSe0timay modify

the restriction. This Section 1.0 shall apply only if the fund subject to the restriction has a

total value of seventy five thousand dollars ($75,000) or less, as determined as of the end of
the instituti on s enlinesidtence forstveeaty (20yyeaasror,longen o h a s
the extent practicable, the modification sha
probable intention.

2.0 Administrative Cy Pres.

If an institution determines that a particular charitable purpoaaestriction contained in a

gift instrument on the use of an institutional fund has become unlawful, impracticable,

impossible to achieve or wasteful, the institution, without application to the court, but with

the consent of the Attorney General giveaatordance with procedures adopted pursuant to
Section 3.0, may modify the purpose of the fund or the restriction on the use of the fund in a
manner consistent with the charitable purposes expressed in the gift instrument. This Section

2.0 shall apply ol if the fund subject to the restriction has a total value of seventy five
thousand doll ars ($75,000) or | ess, as deter
year, and has been in existence for twenty (20) years or longer.

3.0 Attorney Geneial Procedures.

The Attorney General may adopt such requirements, definitions, forms and procedures for
granting or withholding consent as are not inconsistent with the forgoing and applicable laws
governing charitable funds.

4.0 De NovoProceedings.


https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXII/Chapter180A/Section5

Any institution aggrieved by the decision of the Attorney General may proceed, de novo,
underG.L. c. 180A, 88 ) or 5(c).

1:24: Protection of Personal Identifying Information in Publicly Accessible
Court Documents

Section 1. Purpose and Scop&his rule is intended to prevent the unnecessary inclusion of
certain personal identifying information in publicly accessible documents filed wigbuzd

by the Courts, in order to reduce the possibility of using such documents for identity theft,
the tnwarranted invasion of privacy, or other improper purposes. The rule applies to publicly
accessible documents filed in civil and criminal cases; documents offered in evidence at any
trial or hearing; and any order, decision, or other document issueddoytahat will be
publicly accessible. The rule does not preve
less protection of personal identifying information than this rule requires. The rule does not
limit a court's authority to enter specific ordergarticular cases, and it does not relieve a

filer of any greater obligations imposed by the law or a court. Further, the rule does not
prohibit any Department of the Trial Court, or any appellate court, from adopting a rule or
standing order providing adwnal protections for personal identifying information covered

by this rule, or protecting additional categories of personal identifying information. The rule
applies only to filings made after its effectidate.

Section 2. Definitions As used in thisule, the following terms shall have the following
meanings:

AClIl er ko shal |l -kagiatrate, RegiSterefPiohate,Ghe Recdeder of the Land
Court, and their assistants.

ACourto shall mean al |l Depart mandthesSummédmet he Trr
Judicial Court.

ADocument 6 shall mean any material filed in
AFi |l ero shall mean any person or entity, inc

files documents in a court, and is not limiteg#oties.

APer sonal identifying informationd shall me a
identification numb er sissuddidentifcati@nsard nuncbernos € n u mb
passport number, a parent's birth surname if identified as such, adirectmunt number, or

a credit or debit card number.

ARedactedo shall mean a filing that either d
information or has portions of such information whited or blacked out so they are not
readable.

Section 3. Persoal Identifying Information: Requirement of Limited Disclosure. When
filing a document in court that will be publicly accessible, a filer may not, unless otherwise
allowed by this rule, include personal identifying information, except when the filer réidacts
as follows:

(a) Government-Issued Identification Numbers If a social security numbegxpayer
identification numb er sissuddidentifecatid@nsard nuncbernos e n ur
passport number must be included, all but the last four digiteohumber shall be

redacted.
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(b)Parent 6s Birth Surnamd, itfhel dbamttihf isaud nasne
parent, identified as such, must be included, all but the first initial of the birth surname
shall beredacted.

(c) Financial Account Numbers and Credit Card Numbers If a financial account
number or credit or debit card number must be included, all but the last four dibis of
number shall beedacted.

Section 4. Methods of RedactionDocuments shall be redacted as set forth below.

(a) Documents Drafted for Filing in Court. In the case of a document drafted for filing
in court, the omitted information shal/l be
appropriate, by the phriase® fibeginning with¢

(b) All Other Documents. In all documents that were not drafted for filing in court, such

as copies of prexisting exhibits, the filer shall partially redact all personal identifying
information as required by this rule. All redactions shall be made in a way that prevents

the redacted imirmation from being read or made visible. Any document redacted in this

way shall be clearly marked to show the name of the filer making the redaction and the

date on which it was made. The location of each redaction in the document must be

visible. The fler shall keep an unredacted copy of the document while the qas®diag,

including during any related appeal, and furnish it (i) to the court promptly upon request,
and (ii1) to any party promptly upceahtheé hat p
court may order production upon the reques
affirming that the information will be secured in a manner sufficient to avoid misuse or
disclosure to thirgbarties.

c
t

Section 5. General ExceptionsUnless thecourt orders otherwise, unredacted personal
identifying information may be included in documents filed with the court if any of the
following exceptions applies:

(@) A law, court rule, standing order, coissued form, or an order issued in the
proceeding spafically requires including the personal identifying information in the
document.

(b) The document including the personal identifying information is a transcript of the
court proceeding, filed directly by a court reporter or transcriber, or wfficel record
of another court proceeding, filed by ticaurt.

(c) The document including the personal identifying information is a record of
administrative adjudicatory or quaadjudicatory proceedings, filed by the administrative
agency, and the applidebdepartment of the Trial Court or other court has adopted its
own rule or standing order governing redaction of personal identifying informatsoichn
records.

(d) The document including the personal identifying information is produced directty to

in the court by a nonparty in response to a subpoena, summons or other court order, and is
not publicly accessible. Any party that intends to offer such a document in evidence shall
make a copy of it, redact the copy as required by this rule, and offer tivéeckigpy.

(e) The document includes a financial account number that is necessary to identify an
account that is the subject of a forfeiture proceeding, in which case the numbeoieed
beredacted.

Section 6. Exceptions in Criminal and Youthful Offender Casg In criminal and youthful
offender cases, unless the court orders otherwise, the following documents need not be



redacted when filed originally, but shall be redacted when attached by an attorney as exhibits

unless the original filing is in th@ame court file:

(a) a court filing that is related to a criminal matter or investigation and thegpsred
before the filing of a criminal case or is not filed as part of any docketed cricase|

(b) an arrest or search warraat;

(c) a chargingdocument, including an application for a criminal complaint, and supporting
documents filed in support of any chargamrument.

Section 7. Responsibility for RedactionThe filer is responsible for redacting personal
identifying information. The clerk wlihot review each filed document for compliance.

Section 8. Noncompliance.

@ln the event of a filerds noncompliance

on motion of a party or the person whose personal identifying informatiorssuat may
require corrective action. Corrective action may include, but is not limited to: (i) striking
and returning to the filer any noncompliant document, with or without an order that a
properlyredacted copy be filed in its place; (ii) requiring tiher to file a redactestersion

of the document and move to impound the unredacted version; (iii) forfariing

protection under this rule for the filerads

information has become public or if other partiesenspns would be unduly prejudiced

by treating the information as protected,
repeated; (iv) entering orders to ensure

interests under this rule of other fi@s and persons; and (v) imposing monetary sanctions,

I f the filerds noncompliance is either wi

(b) The filer shall have the burden to prove any claim that the noncompliasce

i nadvertent. The fil i ng ofdersomalddntifgingment t hat

information does not by itself make this rule inapplicable to that information. If a filer

files a document that includes another per

person or any other interested person may still movarfarder impounding the
document or requiring that it be returned to the filer and that a pregeifcted copy be

filed in its place. A filer may wgeisonad t he

identifying information, but only by an press statement of waiver filed in writing or
made in opemwourt.

Section 9. Applicability to Court Orders and Other Court-Issued Documentsin any

order, decision, or other document issued by the court that will be publicly accessible, the
court shall avl including a complete version of any personal identifying information
covered by this rule, unless including it (a) is specifically required by law, court rule,
standing order,orcouits sued form or (b) is necessary

Sedion 10. Appellate Court Filings. In addition to the other requirements of this rule, filers
in the Supreme Judicial Court, the Appeals Court, or the Appellate Divisions of the District
and Boston Municipal Courts shall comply with the following requiresien

(a) Brief. If a filer includes any complete personal identifying information in a publicly
accessible brief, the filer shall at the same time file one additional, unbound copy of the
brief, with that personal identifying information redacsetording to this rule, clearly

t
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o

mar ked #ALiIimited Personal l denti fying Inforr

any addendum appendix.



(b) Record Appendix If a document to be included in the record appendix was redacted
when filed in or issed by the trial court, the same version of the document shall be
included in the record appendix. If a document to be included in the record appendix was
not redacted when filed in or issued by the trial court, even where complete personal
identifying information was included under an exception in Section 5 or 6, the party that
wants to include the document in the record appendix shall redact it as requsection

3, unless the party obtains leave of the appellate court to include the document in
unred&tedform.

Added July 20, 2016, effective November 1, 2016

Commentary of the Standing Advisory Committee on the Rules of Civil and Appellate
Procedure on S.J.C. Rule 1:24

This Commentary was drafted by the Supreme Ji
on the Rules of Civil and Appellate Procedure, which recommended the adoption of this Rule.

The Courtds Standing Advisory Commshed ee on t |
helpful input on Section 6 and the Commentary thefgte. Commentary does not

constitute part of the Rule and has not been formally adopted by the Court but is

provided as an aid to understanding and applying the Rule.

Section 1

This rule applieso paper documents, as well as to electronic documents that are now or may
in the future be filed with or issued by all Departments of the Trial Court; the Appeals Court;
and the Supreme Judicial Court. The rule does not govern the separate questien wheth
various court documents should be made publicly available on the Internet.

The reference in Section 1 to fAgreater obl i g:
include statutes and rules that require, or authorize a court to require, impotiodme

confidentiality, however labeled. See, e@.L.. c. 265, 8 24{requiring that court records
containing rape victimsodcoG@lme 8§8b/éMonjudicelh hel d
review of Sex Offender Registry Board deci si
i mp o un@.e d a0pA, 8§ §requiring that certain personal information filed in
connection with requests for abuse preventi ol
exceptbyorde of t hMasscRoApp.P.df(nlgoverning fAreferences
material 0) . Litigants shoul dasdhkferthcomeg awar e t |
Uniform Rules on Access to Court Recordisdl Court Rule XIV), may impose limits on

whether or how certain personal informatimay be included in court filings.

Section 2

The term Afilero as used in Section 2 and t hi
governmental or other entity making a filing (including, e.g., persons applying for criminal
complaints, police officers appng for search warrants, putative interveners, and amici

curiae) regardless of their status as parties.

I n the definition of APersonal identi fying i
includes, but is not limited to, insurangelicies, and account numbers and loan numbers
assigned by financial service providers.

Section 3

Section 3 refers to Afilingd documents in col
although not #Afi | édss. RaCs. Pt &rMass. R. EmmmP.828e used i n
subject to this rulePrior to trial or other evidentiary hearing, the parties should discuss how to
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handle exhibits in compliance with this rule, as well as any issues of waiverotithee 6 s
protection pursuant to Secti@n

Section 4

In the case of documents dead for filing in court as described in Section 4(a) (e.g., motions,
memoranda, and affidavits, as opposed teguisting exhibits), this rule does not require the

filer to prepare a second version with complete personal identifiers. Nothing in thisitsle

the courtodés power to order that such eompl et
parties.

The provision in Section 4(b) requiring the filer to mark redactions creates a record that helps
protect against claims of improp&iteration of documents. Particularly in documents with
multiple redactions, the required notation of each redaction need be no more than an asterisk
or similar mark, together with a single statement, on or accompanying the document,
explaining that redaiins so marked were made by the filer on a specified date.

Section 5

The exception in Section 5(a) does not permit inclusion of complete personal identifying
information in a filing merely because such information may be useful to include in an order
to beissued in the proceeding as requested by the filing. Alternatives are often available.

Thus, a motion for an order to a third party
records undeG.L.c. 233,879 or a persondés criminal of f ende
shall not include the personds unredacted pel

any resulting order may instead include redagtéarmation, and the moving party may then,
at the time the order is served on the entity required to respond to it, provide any unredacted
information the entity requires in order to respond.

Similarly, a filer shall not include bank or other asset astaumbers in court filings in
connection with court orders that serve to secure assets to satisfy a judgment. If complete
account numbers are necessary, the filer (usually the plaintiff) may provide this information
separately, along with any other unretga personal identifying information necessary to
identify an account holder, to those who may need it to carry out the order.

Likewise, a bank responding to a trustee summons shall not include the entire account number
i n the trust e eaddsSectam 8 eagnize tiatecoutts aondrfilerd retain

flexibility to deal with such situations without unnecessarily making personal identifying
information publicly accessible.

The exception in Section 5(b) for transcripts is included to avoid undue burden on the court
reporter or transcriber. Section 5(b) also creates an exception for the official record of another
court proceeding, filed by that court, e.g., in a certioraroaainderG.L. c. 249, 8 4 for

review of a District Court or Boston Municipal Court decision. Ordinarily the documents in

that record will already have bessdacted in accordance with this Rule, either by the parties

at the time of filing or by the court at the time of issuance. This provision of Section 5(b)

makes clear that the court need not independently review all of those documents to ensure that
theywere properly redacted.

The exception in Section 5(c) recognizes that departments of the Trial Court or the appellate

courts may adopt their own rules or standing orders governing redaction of personal

identifying information in the official record of amministrative adjudicatory proceeding

filed by the administrative agency. This provision is included to afford flexibility to the courts

in dealing with the particular redaction problems raised by the filing of thesesofteninous
records. Udbdecatetomyfipdpceedingso refers to pr
reviewed primarily or exclusively on the agency record, u@ler c. 30Aor other law such
asG.L.c.249,84 The qualifier fAadjudicadffreny 0 i s use



https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter233/Section79
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleIV/Chapter249/Section4
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30A
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleIV/Chapter249/Section4

treatment of the records of such proceedings are less likelply tapdocuments concerning
other, less formal administrative proceedings.

The exception in Section 5(d) is intended to cover documents produced byartyon

pursuant tdMass. R. Civ. P. 45(bMass. R. Crim. P. 17(a)(2puperior Court Rule

13andG.L. c. 233, &9 (hospital records), and similar court rules or laws. It is intended to be
consistent with the Dwyer protocol applicabl ¢
summonses. Séeommonwealth v. Dwyer448 Mass. 122, 1430 (2006). The exception

recognizes that requiring the nparty to redact, particularly where some or all of the records

may never become available to the public, would be unduly burdensome.

Section 6

This sectim is based, with some Massachussftscific alterations, on Fed. R. Crim. P.
49.1(b)(73(9). This section addresses special considerations related to charging documents
and documents created by police or other investigative entities prior to the imitato

criminal case. Requiring redaction of such documents would impose a substantial burden on
these law enforcement agencies, which necessarily must document the personal identifying
information relied upon for investigative purposes. Moreover, requigdaction of these
documents would deprive clerks initiating a new criminal case or issuing an arrest warrant of
the information necessary to properly identify the defendant and enter the case orintarrant
and search for existing information abows ttefendant already contained in, databases such
as MassCourts and the warrant management system. This is necessary to ensure, among other
things, that information about prior cases or warrants involving that defendant is available to
the court in the pemidg matter, and that information about the pending matter is available to
the court in any future cases involving tdafendant.

Unlike the federal rule, however, Section 6 does ordinarily require redaction when one of
these documents is filed by an atiey as an exhibit in another case. Thus, an attorney might
need to file a search warrant, District Court charging document, or police report attached to an
application for a criminal complaint, as an attachment to a motion to dismiss or sup@ass, or
opposition thereto, in a related Superior Court case. In that circumstance, there would be no
burden on the investigative agency or need for the Superior Court clerk to have access to that
information. The attorney, therefore, would be required to redadioitiement of personal
identifying information. If that document, however, already appeared in the same court file
(for example, an application for complaint attached to a District Court motion to dismiss),
there would be no point in redacting the documedmmfiled as an exhibit, and an attorney

would not need to dso.

In any event, the court may make other orders regarding the redaction of documents in a
criminal case file, if a different practice is warranted in a particular case.

Section 7

This sectiormakes clear that clerks are not responsible for reviewing every filed document for
compliance, but it does not preclude clerks from reviewing selected documents for
compliancé® for example, at the time a member of the public asks to see a case file.

Sectin 8

In determining issues concerning corrective action, the court has the discretion to consider all
relevant circumstances, including but not limited to whether the violation of this rule was
willful or repeated, whether it has caused or is likelggase harm to privacy interests or
financial interests, and the nature and amount of information improperly filed in unredacted
form.

Section 9
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The exception in Section 9 for inclusion of complete personal identifying information where
Anecetsosasreyr ve t he document's purposeo i s incl
documents, although directed to parties or-parties that require specific identifying

information, are included in the court file, where they are publicly accessible as a matter o

law. Although the inclusion of personal identifying information should be minimized when

drafting such documents, it must be recognized that sometimes, unredacted information will

be necessary to serve the purpose of the document.

Section 10

Section10(b 6s provi sion governing documents not r
trial court is included because the rationales underlying the exceptions in Sections 5 and 6
ordinarily would not apply, and would not serve any useful purpose if applied, imdats

presented to the appellate court in the record appendix. If inclusion of an unredacted document

is warranted, Section 10(b) allows the party to do so if leave of the appellate court is obtained.

1:25 Rules of Electronic Filing

Rule 1: Scope
(a) Scope

These Rules of Electronic Filing {Hling Rules) shall govern the general procedures of
electronic filing and service of documents in the participating Massachusetts trial and
appellate courts, as supplemented by any procedures specified by a cowdirdr a ¢
department relating to its particular case types and requirements. To the extent that any
Massachusetts Court Rules and Orders concerning conventional filing methods are
inconsistent with these rules, theFiling Rules shall govern.

(b) Court record

Theofficial court record in a case shall include electronic records or scanned records
pertaining to that case, together with any documents and exhibits filed under the
conventional method, which the clerk may convert into a designated electronic. format

(c) Use of theseules

All filers shall become familiar with thesemling Rules and all training and documentation
materials provided for use by the Provider or the court(s).

Rule 2: Definitions

"Clerk" shall refer to the clerk, clerk magistrate, recorderggister of any court, as well as
his/her respective assistants or deputies.

"Conventional method" shall refer to court rules and procedures that would apply in the
absence of electronic filing. Parties or counsel who are ordered or opt to proceed
"conventionally,” as provided in theselsling Rules, must follow the appropriate
Massachusetts Court Rules and Orders.

"Electronic record" shall refer to the electronic record maintained on a court's case
management and document management systems.

"Electronic filing," "e -filing,” or"electronically filed" shall refer to the submission of
documents through theféing system for purposes of filing in a casentailing or sending a
document by facsimile does not constitutdililag” a document.



"Electronic filing system™ or "e-filing system" shall refer to the Provider's system of
electronic filing and electronic service of documents via the internet.

"Electronic service" or "e-service" shall refer to the electronic transmission of a notice of
filing to the electronic mail ¢enail) address of a party who has consented to electronic

service through the Provider. The notice will contain a hyperlink to access the document that
was filed electronically for the purpose of accomplishing servieerice acording to

these EFiling Rules shall be deemed in compliance with the Massachusetts Court Rules and
Orders that govern service and notice. Service of process or summons to gain jurisdiction
over persons or property may not be made-bgrgice.

"Electroni ¢ signature” or "electronically signed" shall mean a signature from a User,
judge, or clerk, that complies with the requirements set forftule 13 below.

"Envelope" shall refer to a submission containing one or niidirgs to be filed in a single
case by a filing User.

"Massachusetts Court Rules and Orders"shall mean the Rules of Civil, Criminal, and
Appellate Procedure, the Rules of the Supreme Judicial Court, Appeals Court, and Trial
Court, the Rules of the varistrial Court Departments, and the Rules Governing Time
Standards and Case Management, together with all Standing Orders.

"Non -Registered Participant” shall mean a party to a case who has not registered with the
Provider.

"PDF" shall meariportable document format," the file format compatible with the latest
version of Adobe Reader. Types of PDFs include electronically converted PDFs and scanned
PDFs.

Electronically converted PDFsre created from an electronic source (MS Word,
WordPerfectetc.) using Adobe Acrobat or similar software. They are text searchable,
accessible, and their file size is small. Electronically converted PDFs are preferred.

Scanned PDFsare created from documents run through an optical scanner. Scanned PDFs
have a lager file size and lower quality image and should be avoided when possible.
Pursuant t@Rule 9(a) scanned PDFs must contain optical character recognition of text.

"Provider" shall refer to the Electronic Filing Service Pranidiesignated by the courts.

"Provider Notification” shall mean a providegenerated notice acknowledging activity
within the efiling system.

"Public access terminal” shall mean a publicly accessible computer provided by a court for
the purposes of allowg efiling and viewing public electronic court records. The public
access terminal shall be located at the courthouse and will be available during normal
business hours.

"Service Contact" shall mean an individual to be served electronically by the efectro
filing system.

"User" shall refer to a participant in a case who has properly registered witHiling e
system.

"User ID" shall refer to the-enail address provided during registration that is used to login
to the efiling system.

"Waiver Account" shall refer to a method whereby court and provider fees may be waived.
The acceptance of any document filed under a waiver account shall be subject to the court's
determination that use of the account is appropriate, given the nature of the filing.



Rule 3: Eligibility and conditions of registration
(a) Eligibility

Participation in the Electronic Filing Program shall be determined by order of the particular
department or court. In general, registration for the Electronic Filing Program magenciu

(1) Attorneys who are members of the Massachu8etts
(2) Attorneys who are admitted to practice in a Massachusetts court pviclac
(3) Selfrepresentegarties.

(4) Any nonparty who is seeking or has obtained permission of the court to participate in the
case (e.g., a witness seeking a protective order, an intervenor, amicus curiae, or court
investigator).

(b) Registration

Registration is accomplished by completing the onlifire system registration, a link to
which is available on the Provider's websA@ email address will be required for
registration.

(1) Attorneys who are members of the Massachusetts Bar shall register for a firm account
and furnish their primary businessmil address on file with the Board of Baverseers,
and shall keep their acaot email up to date.

(2) Nonattorneys who are representing themselves and attorneys who are not members of
the Massachusetts Bar shall register for arggfesented account, unless otherwiskered.

(3) An attorney representing him or herself shall regitea selfrepresented account with a
unigue email address.

(c) Law firm or agency registration

The Provider shall allow a firm or agency administrator to register a central account profile
on behalf of a firm or agency's multiple Users. Once an administrasocompleted this
central registration, the administrator can add additional Users to that account.

(d) Conditions of registration
By registering, the User acknowleddkat:

(1) Registration shall constitute consent to receipt of Providgfications, electronicourt
notifications, and service in alcases.

(2) It is the User's responsibility to ensure that the court and the Provider halsetlse
correct email address at all times. Users shall update the Provider within 7 days of any
change in the information providedragistration.

(e) UserID
The email address provided during registration will serve as a unique User ID.

(f) Userpassword

At registration the User must designate a unique password in accordance with the
specifications given by the Provider. Users may reset their password fefilthg system at
any time.

(g9) Confidentiality of user ID and password



The combination of the User ID and password shall be used only by the User and any other
person thathe User authorizes. Use of the User ID and password shall be deemed authorized
by the User. Users should contact the court if they believe a filing was submitted falsely
under their User ID.

Rule 4: Electronic filing procedures
(a) E-filing through the provider

E-filing shall be performed only through the Providerfdieg system. The Provider shall
receive electronic filings 24 hours per day except when undergoing maintenance or repair.

(b) Receipt of provider notifications

Whenever a User submitslacument to the court through théileng system, a Provider
Notification will automatically generate and transmit to the User, acknowledging the
submission. Provider notifications shall also be sent at the time the court accepts or rejects
any submittedlocument.

(c) Determination of date of filing and commencement of civihction

(1) Date of Filing. Any document submitted through thdileng system by 11:59 P.M. on a
business day shall be deemed filed on that date, unless it is rejected by the court. See Rule
4(d). A document submitted on a Saturday, Sunday, or legal holiday shall be corfdetkred
the next business day, unless it is subsequently rejected byutie

(2) Commencement of Civil Action.The date of filing provided in Rule 4(c)(1) shall
constitute the date of filing of any case initiating document or entry fee when deterthening
commencement of an action undiéass. R. Civ. P.3.

(d) Clerk's review of electronically filed documents

Prior to entry upon the docket, the clerk shall review each document submitted through the e
filing system for compliance with thesefiing Rules, the court's Electronic Filing Program,

and the Massdsetts Court Rules and Orders. Upon the clerk's acceptance, the document
shall be considered "filed" with the court at the time the original submission tefitimg e

system was complete, as stated on the Provider Notification transmitted pursuaet to Rul
4(b), subject to Rule 4(c), and a Provider Notification of the acceptance will be transmitted.

If a filing is rejected, the filing User will receive notice from the Provider, which shall note

the rejection and the court's reasottigyefore.

(e) Correction of errors

Upon the discovery of any error made during tHiireg process, the User may cancel the
transaction while the cancel option is available in tfierey system. The cancel option is

not available once the court begins the review process piitsuRule 4(d). After this

period, the User should abide by the Massachusetts Court Rules and Orders for correcting
filings containing errors.

() Exchange of discovery and other materials

The efiling system may be used for the electronic exchange of désgamaterials and other
communications between the parties that are not intended to be filed with the court. Use of
the efiling system for these purposes should be decided by the parties.


https://www.mass.gov/rules-of-civil-procedure/civil-procedure-rule-3-commencement-of-action

Rule 5: Rejection of electronic documents for technical n  onconformance with the
rules of court

The clerk may reject any document filed electronically for any technical nonconformance
with the Rules of Court and may identify the error to be corrected and may state a deadline
for the party to resubmit thdocument in a conforming format. This rule shall hotyever,
extend the mandatory or statutory time, including any statute of limitations, for the filing of
suchdocument.

Rule 6: Electronic filing and service of civil case initiating documents
(a) Filing of case initiating documents

Where permitted by a court, case initiating documents, such as a complaint or petition, may
be submitted for filing through thefding system, accompanied by electronic payment of the
required filing fee. Motions to wie fees may be submitted through thi#iag system in
accordance witliRule 8(d).

(b) Court action upon acceptance of case initiatingocument

Upon acceptance of a case initiating document for filing, a case number wilidreedsand
the document will be processed. If the case initiating document is rejected, the User will be
informed as provided iRule 4(d).

(c) Service of case initiating documents shall be by conventionalethods

Unless otherwis determined by the court, or unless the responding party has consented in
writing to accept electronic service or service by some other method, case initiating
documents shall be served by conventional methods, together with a notice to the responding
paty stating that the case has been electronically commenced.

Rule 7: Service of electronically fled documents
(@) All documents efiled must beserved

Except as otherwise provided in the Massachusetts Court Rules and Orders, or as otherwise
ordered by the cotrall electronically filed documents must be served on all other parties.
Any document filed through thefding system must include a certificate of service. Subject

to a court's specific requirement, the certificate of service may appear as alpart of t
document being filed or may be filed as a separate document.

(b) Electronic service accomplished through the electronic filing servigerovider; conventional
service required for nonregisteredparticipants

All Users in a case may be senadctronically through the-#ling system, even when the
parties to a case comprise both Users andRiegistered Participants. When the parties to a
case comprise both Users and Neegistered Participants, the User submittingitb@iment

for filing through the diling system is responsible for serving a copy of the document to all
parties who are NoRegistered Participants in accordance with other Massachusetts Court
Rules andDrders.

(c) Conventional service required if electronic service notificationsundeliverable

If a filing User receives notice that electronic service on any party was undeliverable, the
filing User shall then serve the document on that party by conventional methods.

(d) Electronic notification shall signal completion of electronicservice

Electronic service shall be deemed complete at the time of transmission tm#ileaecount
of the Service Contact.



(e) Calculation of time to respond

For the purpose of computing time to respond to documents electronicallyvfiledever a

User has the right or is required to do some act within a prescribed period after the
completion of electronic service of a notice or other documents upon him/her and the notice
or document is either served upon him/her by electronic meare dotument was filed
electronically and served by conventional methods, three days shall be added to the
prescribed period.

Rule 8: Payment of fees
(@) Provider may charge fee for civilfilings

The efiling Provider may charge a fee per case for its serveased to filings in civil

cases, in an amount approved by the Supreme Judicial Court. The Provider fee shall be paid
by the plaintiff, appellant or petitioner when a case is initiatedfding, unless the filing

fee has been waived by the court. Rdigss of whether a case is initiated Efiliag or by
conventional methods, no Provider fee will be charged for any subsedjilerg mmade by

any party to the case. The Provider will provide for one or more methods of payment.

(b) Provider may chargefee for nonrindigent criminal defendant filings

The efiling Provider may charge a fee for its services related to filings in criminal cales
when counsel is not appointed pursuarid C. Rule 3:10and the defendans not
indigent.

(c) Payments shall be made at time dfling

All applicable fees are due and payable at the timefiihg unless waived by the court.

Failure to timely pay a required fee may cause the document submitted to be refused by the
clerk undeiRule 4(d)or stricken by the court. The payment will be debited when the clerk
accepts the document.

(d) Payments shall be transmitted through the diling system

Users shall make any payment due to the clerk throughfilegesystem unless otherwise
ordered by the court.

(e) Request to waive courfees

Where permitted by the court, Users may submit a motion for waiver of court fees
accompanied by a separate affidavit of indigency through-tiiege system. If the court
allows a vaiver of a court fee, any related Provider fee shall also be waived.

(f) Request to waive providerfees

Upon request, the court shall waive a Provider fee upon a showing the filing party is indigent
or is represented by cotappointed counsel.

(9) Recoverable costs

The cost of any convenience fees and other administrative fees levied for the ability to pay
fees or costs by credit card or other means, including, but not limited to,

Provider fees for electronic filing of documents or pleadings welcturt, may be

recovered pursuant to any applicable Massachusetts Court Rules and Orders.

Rule 9: Format and content of documents
(a) Documents shall be filed in searchablEDF



Except where specifically provided, all documents submitted-fiing must bein
searchable Portable Document Format (PDF). Documents should be submitted as
electronically converted PDFs rather than scanned PDFs whenever possible. Scanned PDFs

shall be made searchable using optataracterecognition software, such as Adobe
Acrobat. Documents shall not be locked or otherwise password protected.

(b) Documents shall be formatted in compliance with Massachusetts court rules and orders

Users shall format all documents in accordance with the Massachusetts Court Rules and
Orders governindprmatting of paper documents, including page limits and font style and
size, unless a deviation has been allowed by court order.

(c) Internal links are allowed

Each document submitted foffitng may contain electronic links, but only to navigate
within thesame document.

(d) Paper filing required

Each court may identify documents that must be filed by conventional methods in paper form
only.

Rule 10: File size limitations and legibility

(a) File sizelimitations

The Provider has set a maximum megabyte sizedon document, and a maximum
envelope size for all documents contained in one envelope. A User must limit the size of
each electronically filed document, and the total size of all the documents filed within one
envelope, to comply with the maximum file siand envelope size permitted by Brevider.
Documents exceeding those limits cannot be transmitted Broveder.

(b) Submission of oversizedlocuments

Documents or envelopes larger than the maximum allowed file size may be submitted for e
filing if they are broken up into separate segments, each of which complies with the
Provider's size restrictions. The User shall indicate in the document "Description” field that a
filing is part of multiple parts (for example, "Volume 1 of 2").

(c) Scan settings for tekdocuments

To minimize file size, Users must configure their scanners to scan text documents at 200 dpi
and in black and white rather than in color.

(d) Color and high resolutionimages

For documents that consist of images beyond text, dochments shall be scanned at

sufficient resolution to ensure a legible and accurate representation of the image. Black and
white images should be scanned in grayscale. Images should only be scanned in color if color
is relevant, such as color photograpksd as an exhibit.

(e) Users must verify document legibility andorientation

A PDF produced under these rules must be of high quality sufficient to ensure a legible and
accurate reading of the entire document. A User must verify the legibility and orieofatio
scanned documents before submitting thenefiling.

Rule 11: Filing of impounded information
(a) Filing of impounded documents



Except as otherwise provided, impounded documents should be filed in hard copy with the
clerk's office. Sucldocuments must be clearly labeled as impounded, with the appropriate
accompanying notice of impoundment or motion to impound pursuant to the Uniform Rules

of Impoundment Procedure, and any other applicable Massachusetts Court Rules and Orders.

(b) Electronic filing of impounded documents

When permitted by a court, impounded documents mayfibedethrough the 4iling
system. The User shall identify the document as impounded at the time of filing.

(c) Identification of impounded documents byuser

Where an impoutted document is submitted through thiieg system, the User shall mark
the cover or first page of the document as impounded.

(d) Motions to impound

A User may submit for-iling a motion to file an impounded document. If the motion is
granted, theéJser shall then submit by conventional methods the impounded document to the
clerk's office for filing. A paper copy of the order granting the motion must be attached to
documents so filed and delivered to the clerk.

(e) Confidentiality

The confidentiality ofan electronic record or an electronic or paper copy thereof is
equivalent to that of a paper record. Where an impounded document is scanned or otherwise
placed in the diling system, access may be permitted only to the extent provided by law.

Rule 12: Protection of personal identifying information

Publicly accessible documents filed with the court shall conforButireme Judicial Court
Rule 1:24 Protection of Personal Identifving Informationin Publicly Accessible Court
Documents A User is responsible for redacting personal identifying information. The clerk
will not review filed documents for compliance. $26.C. Rule 1:24 8§ 7

Rule 13: Electronic signature
(a) Attorneys

An attorney's use of thefding system to file documents shall serve as the attorney's
signature for purposes of Mass. R. Civ. P. 11 and for all other purposes under the
Massachusetts Court Rules and Orders. thtiad, all documents submitted foifiding must
include either a scan of the individual's handwritten signature, an electronically inserted
image intended to substitute for a signature, ds/aiame of signatory block, which shall

have the samealidity and effect as a handwritten signature, and must set forth the attorney's
name, Board of Bar Overseers number, address, telephone numbemaihd e

address. When using the "s" option, the name of the User must be preceded by an "/s/" and
typed inthe space where the signature would otherwise appear. For example:

/s/ John A. Smith

John A. Smith

BBO#123456

123 Main Street

Boston, MA 02210
617-1234567
jasmith@intemetprovider.com

(b) Selfrepresentedlitigants


mailto:jasmith@intemetprovider.com

All documents submitted for#ing must include either a scan of the individual's

handwritten signature, an electronically inserted ienagended to substitute for a signature,

or a '/s/ name of signatory block, which shall have the same validity and effect as a
handwritten signature, and must set forth the individual's name, address, telephone number
and email address. When using th&' 'bption, the "/s/* must be typed in the space where the
signature would otherwise appear. For example:

/s/ John B. Doe
John B. Doe

123 Main Street
Boston, MA 02210
6171234567
johnbdoe@isp.com

(c) Multiple signataries

A User who submits a document fdieng that bears more than one signature (e.qg.,
stipulations, joint motions, joint status reports, etc.) must ensure that all signatures comply
with Rule 13(a) and (b).

(d) Signature of notary; retention of original

Notarized documents containing a handwritten signature and physical seal may be submitted
for e-filing. The User shall submit a scanned copy of the notarized document through the e
filing system, and the court shall maintain the scanned document as ¢ ofurt record.

The court may require the User to produce the original paper document. The User shall retain
the original for future production, if necessary, until two years after the conclusion of the
case, including any appeal.

(e) Summons andcomplaint

A summons and complaint, petition, or other case initiating document that is signed in
compliance with this Rule bears a sufficient signature under any applicable Massachusetts
Court Rules and Orders.

Rule 14: Orders and judgments
(a) Orders and judgments may be electronically signed
The assigned judge or clerk may electronically sign all orders, judgments, and notifications.

(b) Electronic signatures shall have the force of conventionalgnatures

Any order signed electronically has the sdoree and effect as if the judge or clerk had
affixed his/her signature to a paper copy of the order and it had been entered on the docket in
the conventional method.

(c) Clerk may enter orders by textonly entry

A clerk may enter orders, issued by a judgelerk as the case may be, by aterly entry
upon the docket. The ternly entry shall constitute the court's only order on the matter.
(d) Notification

All Users and NorRegistered Participants of record in the case will receive notification
either eleanically or by conventional methods.

Rule 15: Technological failures and timeliness of filing
(a) Technological failure of the provider may excuse untimeljiling
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A User whose filing is made untimely as a result of a technological failure of thel&ro

may seek appropriate relief from the court. The court may enter an order permitting the
document to be deemed filed or served as of the date it was first attempted to be transmitted
electronically. If appropriate, the court may adjust the schedukes$ponding to these
documents or for the court's hearing, or provide other relief.

(b) Scheduled maintenance will not excuse untimefling

Notice of known system outages or maintenance will be posted by the Provider in advance
on the User login screen. &@motice will be posted as soon as the scheduled date and time is
confirmed. Users will also receivenaail notification of the upcoming downtime. Scheduled
maintenance will not constitute a technological failure under thdskng Rules nor excuse

an urtimely filing.

(c) User error will not excuse untimelyfiling

Problems on the User's end, e.g., problems with the User's Internet Service Provider (ISP),
hardware, or software problems, will not constitute a technological failure under these E
Filing Rules nor excuse an untimely filing.

Rule 16 : Title

These rules may be known and cited as the Massachusetts Rules of Electronic Filing (Mass.
R. E. F.).

Amended effective June 1, 2020

CHAPTER ONE A : GENERAL RULES PARTIALLY SUPERSEDED BY THE
MASSACHUSETTS RULES OF CIVIL PROCEDURE OR THE
MASSACHUSETTS RULES OF CRIMINAL PROCEDURE

1:01A Assignment of Counsel in Noncapital Cases.
[Repealed effective July 1, 1986]

1:02A Depositions and Discovery.
(Applicable to certain civil cases.)

Section 1. Deositions Pending Action.

(a) When Depositions May Be TakenAny party to an original civil proceeding pending

in the Supreme Judicial Court, other than such a proceeding governedMastaehusetts

Rules of Civil Procedure, or to a ciyitoceeding pending in the Land Court Department,

other than such a proceeding governed by the Massachusetts Rules of Civil Procedure, may
take the testimony of any person, including a party, by deposition upon oral examination

for the purpose of discoveny for use as evidence or for both purposes. After service of
process the deposition may be taken without leave of court except that leave, granted with
or without notice, must be obtained if notice of the taking is served by the plaintiff prior to
the time allowed the defendant for appearance; or where in an action at law there is no
reasonable likelihood that recovery will exceed five thousand dollars if the plaintiff

prevails; or in an action at law there has been a hearing before an auditor. Th@edtenda

of withesses may be compelled by the use of summons or subpoena as provided by Section
4(a). The deposition of a person confined in prison may be taken only by leave of court on
such terms as the coymtescribes.



(b) Scope of ExaminationUnlessotherwise ordered by the court as provided by Section

4(b) or (d), the deponent may be examined regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending proceeding, whether it relates to the
claim or defense dhe examining party or to the claim or defense of any other party,
including the existence, description, nature, custody, condition and location of any books,
documents, or other tangible things and the identity and location of persons having
knowledge ofelevant factslt is not ground for objection that the testimony will be
inadmissible at the trial if the testimony sought appears reasonably calculated to lead to the
discovery of admissible evidence. The party taking the deposition shall not regquire th
production or submission for inspection of any writing, plan, recording, maustiograph,

or other thing prepared by or for the adverse party, his attorney, surety, indemnitor, or
agent in anticipation of litigation or in preparation for trial unlégsdourt otherwise orders

on the ground that a denial of production or inspection will result in an injustice or undue
hardship; nor shall the deponent be required to produce or submit for inspection any part of
a writing which r elimpressions, coactusicng, apinions, eryje§as me n t
theories, or, except as provided in Section 7(b) the conclusions of an expert. The deponent
may not be examined on or be required to produce for inspection any liability insurance
policy or indemnity agreemennless such policy or agreement would be admissible in
evidence at the trial of thection.

(c) Examination and CrossExamination. Examination and crossxamination of
deponents may proceed as permitted at trial in the court where the procepdimijng.

(d) Use of DepositionsAt the trial or upon the hearing of a motion or an interlocutory
proceeding, any part or all of a deposition, so far as admissible under the myMekente,
may be used against any party who was present or represented at theftdieng
deposition or who had due notice thereof, in accordance with any one of the following
provisions:

(1) Any deposition may be used by any party for the purpose of contradicting
impeaching the testimony of deponent agtaess.

(2) The deposition of a pty or of any one who at the time of taking the deposition was
an officer, director or managing agent of a public or private corporation whigiarsya
may be used by an adverse party for pumpose.

(3) The deposition of a withess, whether or npagty, may be used by any party for any
purpose if the court finds: (i) that the witness is dead; or (ii) that the witness is out of the
state, unless it appears that the absence of the witness was procured by the party offering
the deposition; or (iii) tat the witness is unable to attend or testify because of age,
sickness, infirmity, or imprisonment; or (iv) that the party offering the deposition has

been unable to procure the attendance of the witness by subpoena; or (v) upon application
and notice, thiasuch exceptional circumstances exist as to make it desirable, in the

interest of justice and with due regard to the importance of presenting the testimony of
witnesses orally in open court, to allow the deposition toseel.

(4) If only part of a depositinis offered in evidence by a party, an adverse party may
require him to introduce all of it which is relevant to the part introduced, and any party
may introduce any other parts. Substitution of parties does not affect the right to use
depositions previaly taken; and, when a proceeding in any court of the United $tates



of any state has been dismissed and another proceeding involving the same subject matter
is afterward brought between the same parties or their representatives or suatessors i
interest, all depositions lawfully taken and duly filed in the former proceeding may be

used in the latter as if originally taken therefore.

(e) Objections to Admissibility. Subject to the provisions of Sections 2(b) and 5(c),
objections may be made at tini@al or hearing to receiving in evidence any deposition or
part thereof for any reason which would require the exclusion of the evidencwifribes
were then present anelstifying.

(f) Effect of Taking or Using Depositions A party shall not be deemeal thake a person

his own witness for any purpose by taking his deposition. The introduction in evidence of
the deposition or any part thereof for any purpose other than that of contradicting or
impeaching the deponent makes the deponent the witness afrthénproducing the

deposition, but this shall not apply to the use by an adverse party of a deposition as
described in paragraph (2) of subsection (d) of this section. At the trial or hearing any party
may rebut any relevant evidence contained in a digposvhether introduced by him or by

any othemparty.

Section 2. Persons Before Whom Depositions May Be Taken.

(@) Within the Commonwealth. Within the Commonwealth depositions shall be taken
before an officer authorized to administer oaths by the lawsdEtmmonwealth dhe
United States, or before a person appointed by the court, in which the proceeding is
pending. A person so appointed has the power to administer oaths atestiakeny.

(b) Outside the Commonwealth Within another state, or withintarritory or insular

possession subject to the dominion of the United States, or in a foreign cdaptsitions

may be taken (1) on notice before a person authorized to administer oaths in the place in
which the examination is held, whether by the laer¢of or by the law of the United

States, or (2) before a person commissioned by the court, and a person so commissioned
shall have the power by virtue of his commission to administer any necessary oath and take
testimony, or (3) pursuant to a letter ramyg. A commission or a letter rogatory shall be

issued on application and notice and on terms that are just and appropriate. It is not

requisite to the issuance of a commission or a letter rogatory that the taking of the

deposition in any other mannerimgpracticable or inconvenient; and both a commission

and a letter rogatory may be issued in proper cases. A notice or commission may designate
the person before whom the deposition is to be taken either by name or descriptie title.

letter rogatorymayés addressed ATo the Appropriate Aut
territory, or country].o Evidence obtained
rogatory need not be excluded merely for the reason that it is not a verbatim transcript or

that thetestimony was not taken under oath or for any similar departure from the

requirements for depositions taken within the United States under these rules.

(c) Disqualification for Interest. No deposition shall be taken before a person who is a
relative or emploge or attorney or counsel of any of the parties, or is a relative or
employee or partner or associate of such attorney or counsel, or is financially inferested
theproceeding.

Section 3. Stipulations Regarding the Taking of Depositions.



If the parties so stipulate in writing, depositions may be taken before any person, at any time
or place, upon any notice, and in any manner and when so taken may be used like any other
depositions.

Section 4. Procedures for Depositions Upon Oral Examination

(a) Notice of Examination: Time and PlaceA party desiring to take the deposition of

any person upon oral examination, at least seven days before the time of the taking of the
deposition, shall give notice in writing to every other party to the proceaduh@jle a

copy of the notice in court in the proceeding. The notice shall state the time and place for
taking the deposition and the name and address of each person to be examined, if known,
and, if the name is not known, a general description suffitdedentify him or the

particular class or group to which he belongs. On motion of any party to the proceeding,
the court may for cause shown enlarge or shorten the time. A resident of the
Commonwealth shall not be required by subpoena to travel a distamoee than fifty

miles from his place of residence or from his place of business or employment, unless the
court otherwise orders. A nonresident of the Commonwealth may be requsabgnena

to attend only within fifty miles from the place within tG®@mmonwealth wherein he is

served with a subpoena, or at such other convenient place as is fixed by an order of court.
The court may regulate at its discretion the time, place and order of taking depositions as
shall best serve the convenience of the paidnd witnesses and the interesjssiice.

(b) Orders for the Protection of Parties and DeponentsAfter notice is served for taking

a deposition by oral examination, upon motion seasonably maaeyiparty or by the

person to be examined and upon noéind for good cause shown, the court in which the
proceeding is pending may make an order that the deposition shall not be taken, or that it
may be taken only at some designated place other than that stated in the notice, or that it
may be taken only on vtten interrogatories, or that certain matters shall not be inquired
into, or that the scope of the examination shall be limited to certain matters, or that the
examination shall be held with no one present except the parties to the proceednsyand
officers or counsel, or that the deposition be sealed and opened only by order of the court,
or that secret processes, developments, or research need not be disclosed, or that the parties
shall simultaneously file specified documents or information enciossehled envelopes

to be opened as directed by the court; or the court may make any other order which justice
requires to protect the party or witness from annoyance, undue expense, embarrassment, or
oppression. The court may in its discretion where rasigiven of the taking of

depositions outside the state and at great distances from the place where the case is to be
tried, require the party taking the deposition to pay the traveling expenses of the opposite
party and of his attorney where their attance is reasonably necessary at the taking of

said deposition; and where it appears that the witness whose deposition is sought is under
the control of the party taking the deposition, the court may require such witness to be
brought within the state arids deposition taken there. The power of the court under this

rule shall be exercised with liberality toward the accomplishment of its purpose to protect
parties andvitnesses.

(c) Record of Examination; Oath; Objections The officer before whom theeposition is

to be taken shall put the withess on oath and shall personally, or by someone acting under
his direction and in his presence, record the testimony of the witness. The testimony shall
be taken stenographically and transcribed unless thegagdiee otherwise. Tloest



thereof shall be borne by the party taking the deposition, except that the court may for
cause shown order the cost of stenographer or transcription equitably apportioned among
the parties. All objections made at tivae of the examination to the qualifications of the
officer taking the deposition, or to the manner of taking it, or to the evidence presented, or
to the conduct of any party, and any other objection to the proceedings, shall be noted by
the officer uponte deposition. Evidence objected to shall be taken subject to the
objections. In lieu of participating in the oral examination, parties may transmit written
interrogatories to the officer, who shall propound them to the witness and record the
answers verkan.

(d) Motion to Terminate or Limit Examination . At any time during the taking of the
deposition, on motion of any party or of the deponent and upon a showing that the
examination is being conducted in bad faith or in such manner as unreasonably to annoy,
embarrass, or oppress the deponent or party, any justice of the court in which this action
pending may order the officer conducting the examination to cease forthwith from taking
the deposition, or may limit the scope and manner of the taking of theitt@pas

provided in subdivision (b). If the order made terminates the examination, it shall be
resumed thereafter only upon the order of the court in which the proceeding is pending.
Upon demand of the objecting party or deponent, the taking of the tdepa$iall be
suspended for the time necessary to make a motion for an order. In granting or refusing
such order the court may impose upon either party or upon the witness the requirement to
pay such costs or expenses as the court may dsmonable.

(e) Submission to Witness; Changes; Signing/NVhen the testimony is fully transcribed

the deposition shall be submitted to the witness for examination and shall be read to or by
him, unless such examination and reading are waived by the witness and by the parties.
Any changes in form or substance which the witness desires to make shall be entered upon
the deposition by the officer with a statement of the reasons given by the witness for
making them. The deposition shall then be signed by the witness, unlesgitelpyar
stipulation waive the signing or the witness is ill or cannot be found or refuses to sign. If
the deposition is not signed by the witness, the officer shall sign it and state on the record
the fact of the waiver or of the illness or absence owiless or the fact of the refusal to

sign together with the reason, if any, given therefor; and the deposition may then &g used
fully as though signed, unless on a motion to suppress under Section 5(d) the court holds
that the reasons given for theusél to sign require rejection of the deposition in whole or

in part.

(f) Certification and Filing by Officer; Copies; Notice [ifing.

(1) The officer shall certify on the deposition that the witness was duly sworn by him and

that the deposition is a truecord of the testimony given by the witness. He shall then

securely seal the deposition in an envelope indorsed with the title of the proceeding and
mar ked fADeposition of [here insert name of
it to the clerk othe court in which the proceeding is pending. The parties by stipulation

may waive transcription and filing of tlieposition.

(2) Upon payment of reasonable charges therefor, the officer shall furnish a copy of the
deposition to any party or to tdeponent



(3) The party taking the deposition shall give prompt notice of its filing to all other
parties.

(4) Upon being filed, the deposition shall be open to inspection unless otherdesed
by thecourt.

(g) Failure to Attend or to Serve Summons oiSubpoena;Expenses.

(1) If the party giving the notice of the taking of a deposition fails to attengraceéed
therewith and another party attends in person or by attorney pursuant to the notice, the
court may order the party giving the notice to pay tdsatber party the amount of the
reasonable expenses incurred by him and his attorney in so attending, including
reasonablfeesatt orneyos

(2) If the party giving the notice of the taking of a deposition of a witness fails to serve a
summons or subpoena upleim and the witness because of such failure does not attend,

and if another party attends in person or by attorney because he expects the deposition

that witness to be taken, the court may order the party giving the notice to pay to such

other party te amount of the reasonable expenses incurred by him and his attorney in so
attending, includfeesg reasonabl e attorneyos

(h) Engagements of Counsellhe engagement of counsel at the taking of a deposition
shall be recognized to the extent thatabart in which the proceeding is pending shall
order upon application in writing to the court not less than three days prior to tHertime
the taking of aleposition.

Section 5. Effect of Errors and Irregularities in Depositions.

(a) As to Notice All errors and irregularities in the notice for taking a depos#ien
waived unless written objection is promptly served upon the party givingtioe.

(b) As to Disqualification of Officer. Objection to taking a deposition because of
disqualification of theofficer before whom it is to be taken is waived unless rbaftere

the taking of the deposition begins or as soon thereafter as the disqualification becomes
known as could be discovered with reasondbligence.

(c) As to Taking of Deposition.

(1) Objections ® the competency of a witness or to the competency, relevancy, or
materiality of testimony are not waived by failure to make them before or during the
taking of the deposition, unless the ground of the objection is one which migtideave
obviated or reraved if presented at thaine.

(2) Errors and irregularities occurring at the oral examination in the manner of t&ing
deposition, in the form of the questions or answers, in the oath or affirmation, or in the
conduct of parties and errors of aigd which might be obviated, removed, or cured if
promptly presented, are waived unless seasonable objection thereto is made at the taking
of thedeposition.



(d) As to Completion and Return of DepositionErrors and irregularities in the manner
in which the testimony is transcribed or the deposition is prepared, signed, cesdiditedl,
indorsed, transmitted, filed, or otherwise dealt with by the officer under Section 4 are
waived unless a motion to suppress the deposition or some part theradkisvith
reasonable promptness after such defect is, or with due diligence might have been,
ascertained.

Section 6. Discovery and Production of Documents and Things for Inspection, Copying,
or Photographing.

Upon motion of any party showing gooduse therefor and upon notice to all other parties,
and subject to the provisions of Section 4(b), the court may (1) order any party to produce
and permit the inspection and copying or photographing, by or on behalf of the mpasting

of any designatedocuments, papers, books, accounts, letters, photographs, objects, or
tangible things, not privileged, which constitute or contain evidence relating to any of the
matters within the scope of examination permitted by Section 1(b) and which are in his
possesion, custody, or control; or (2) order any party to permit entry upon designatex land
other property in his possession or control for the purpose of inspecting, measuring,
surveying, testing, or photographing the property or any designated objeetratiap

thereon within the scope of examination permitted by Section 1(b). The order shall specify
the time, place, and manner of making the inspection and taking the copies and photographs
and may prescribe such terms and conditions gsstre

Section7. Physical and Mental Examination of Persons.

(a) Order for Examination . In a proceeding in which the mental or physical condition of a
party is in controversy, or may affect the conduct of the proceedings, the court in which the
proceeding is pending maydar him to submit to a physical or mental examination by a
physician. The order may be made only on motion for good cause shown and upon notice
to the party to be examined and to all other parties and shall specify the time, place,
manner, conditions, argtope of the examination and the person or persons by whom it is
to bemade.

(b) Report of Findings.

(1) If requested by the person examined, the party causing the examination to be made
shall deliver to him a copy of a detailed written report of the examirhggigian setting

out his findings and conclusions. After such request and delivery the party causing the
examination to be made shall be entitled upon request to receive from the party examined
a like report of any examination, previously or thereafteranatithe same mental or

physical condition. If the party examined refuses to deliver such report the court on
motion and notice may make an order requiring delivery on such terms as are just, and if
a physician fails or refuses to make such a reportaha may exclude his testimony if

offered at therial.

(2) By requesting and obtaining a report of the examination so ordered or by taking the
deposition of the examiner, the party examined waives any privilege he may have in that
proceeding or angther involving the same controversy, regarding the testimony of every
other person who has examined or may thereafter examine him in respect of the same
mental or physicatondition.



Section 8. Refusal to Make Discovery; Consequences.

(a) Refusal to Answer.If a party or other deponent refuses to answer any questions

propounded upon oral examination, the examination shall be completed on other matters or
adjourned, as the proponent of the question may prefer. Thereafter, on reasonabte notic

all persons affected thereby, he may apply to the court for an order compelling an answer.

If the motion is granted and if the court finds that the refusal was without substantial

justification the court shall require the refusing party or deponehtremparty or attorney

advising the refusal or either of them to pay to the examining party the amount of the
reasonabl e expenses incurred in obtaflfning t
the motion is denied and if the court finds that thotion was made without substantial

justification, the court shall require the examining party or the attorney advising the motion

or both of them to pay to the refusing party or withess the amount of the reasonable

expenses incurred in opposingthemati, i ncl uding rMfeesasonabl e at"
(b) Failure to Comply with Order.

(1) Contempt. If a party or other witness refuses to be sworn or refuses to answer any
guestion after being directed to do so by the court, the refusal may be considered a
contempt ofcourt.

(2) Other Consequences. If any party or an officer or managing agent of a party refuses to
obey an order made under subdivision (a) of this section requiring him to answer
designated questions, or an order made under Section 6 to produce any docothent or
thing for inspection, copying, or photographing or to permit it to be done, or to permit
entry upon land or other property, or an order under Section 7 requiring him to submit to
a physical or mental examination, the court may make such ordersiid tedghae refusal

as are just, and among othersfiiiowing:

(i) An order that the matters regarding which the questions were asked, or the character
or description of the thing or land, or the contents of the paper, or the physietait
condition of he party, or any other designated facts shall be taken to be established for
the purposes of the proceeding in accordance with the claim of the party obtaining the
order;

(i) An order refusing to allow the disobedient party to support or oppose designated
clams or defenses, or prohibiting him from introducing in evidence designated
documents or things or items of testimony, or from introducing evidence of plgsical
mental condition;

(i) An order striking out pleadings or parts thereof, or staying further dougs until
the order is obeyed, or dismissing the proceeding or any part thereof, or rendering a
judgment by default against the disobedganty;

(iv) In lieu of any of the foregoing orders or in addition thereto, an order directing the
arrest of anyarty or agent of a party for disobeying any of such orders excepdan
to submit to a physical or men&tamination.



(c) Failure of a Party to Attend or Serve Answerslf a party or an officer or managing
agent of a party wilfully fails to appe before the officer who is to take his deposition,
after being served with a proper notice, the court on motion and notice may strikeoout all
any part of any pleading of that party, or dismiss the proceeding or any part thereof, or
enter a judgmenty default against thatarty.

(d) Expenses Against the Commonwealth Ex penses and attorneyos
imposed upon the Commonwealth under saistion.

Section 9. Costs on Depositions.

The taxing of costs in the taking of depositions shall be sutgehe discretion of the court.

No costs shall be allowed unless the court finds that the taking of the deposition was

reasonably necessary, whether or not the deposition was actually used at trial. Taxable costs

may include the costs of service of suoms or subpoena upon the deponent, the reasonable

fee of the officer before whom the depositio
attendance, and the costs of transcription or such part thereof as the court may fix.

1:03A Trustee Process.
(Applicable to certain civil cases.)

(1) Availability of Trustee Process In connection with any personal action or proceeding

not governed by the Massachusetts Rules of Civil Procedure, the Massachusetts Rules of
Domestic Relations Procedure (adopted by thggs of the Probate and Family Court
Department), or the District/Municipal Courts Rules of Civil Procedure, trustee process may
be used in the manner and to the extent provided by law, but subject to the requirements of
this rule, to secure satisfactiohajudgment which the plaintiff may recover, provided,
however, that no person shall be adjudged trustee for any amount due from him to the
defendant for wages or salary for personal labor or services of the defendant except on a
claim that has first beereduced to judgment or otherwise authorized by law; and @vewt

shall the attachment exceed the limitations prescribdaviny

(2) Necessity of Prior Hearing.No trustee process may be served unless attachment on
trustee process for a specifiohount has been approved by order of the court. Except as
provided in paragraph (8) of this rule, the order of approval may be entered only after notice
to the defendant and hearing and upon a finding by the court that there is a reasonable
likelihood thatthe plaintiff will recover judgment, including interest and costs, iamaaunt

equal to or greater than the amount of the trustee process over and above any liability
insurance shown by the defendant to be available to satigiydidp@ent.

(3) Procedure. A plaintiff who desires to trustee goods, effects, or credits of the defendant
shall file in the court to which the action is returnable the writ, properly completed, the
declaration, and a motion for approval of attachment on trustee process. The naitiba sh
supported by affidavit or affidavits meeting the requirements set forth in paragraph (10) of
this rule. Except as provided in paragraph (8) of this rule, a copy of the writ, declaration,
motion and supporting affidavit or affidavits, together withice of hearing thereon, shag

mailed to the defendant by certified mail, return receipt requested, at his last known place of
residence, or delivered to him, seven days (or if the credits to be attached include wages, ten
days) at least before the datet for thdnearing.



Except as provided in paragraph (7) of this rule, any trustee process shall be served within
thirty days after the date of the order approving the attachment. Promptly after the service of
the trustee processupontheg ust ee or trustees, a copy of
endorsement thereon of the date or dates of service shall be mailed to the defendant in the
manner provided in paragraph (3).

(4) Appearance of DefendantInclusion of a copy of the writ ithe notice of hearing shall
not constitute personal service of the writ upon the defendant. The notice shall inform the
defendant thaby appearing to be heard on the motion for approval of an attachmiit he
not thereby submit himself to the jurisdact of the court nor waive service of the writ and
summons or citation upon him in the manner providethby

(5) Answer by Trustee; Subsequent Proceeding# trustee shall file, but need not serve,

his answer, under oath, or signed under the penaltiesjofypeavithin the time prescribad

G.L. c. 246, 8 10unless the court otherwise directs. The answer shall disclose plainly, fully,
and particularly whatapds, effects or credits, if any, of the defendant were in the hands or
possession of the trustee when the trustee process was served upon him. The proceedings
after filing of the trusteebs answer shal/l
answer within the time allowed by this rule shall subject him to default in accordance with
law.

(6) Trustee Process in ThirdParty Action. Trustee process may be used by a party
bringing a thirdparty action in the same manner as upon an origutain.

(7) Subsequent Trustee Proces£ither before or after expiration of the applicable period
prescribed in paragraph (3) of this rule for serving trustee process, the court may, subject to
the provisions of paragraph (8) of this rule, order another or an addiisiervice of the

trustee process upon the original trustee. A trustee not named in the original writ may be
served subject to the provisions of all paragraphs of this rule, except that if the defi@asdant
previously been served with process the plaing#d not mail him a copy of the writ; and if

the plaintiff has previously filed any motion pursuant to paragraph (3) of this rule, or
paragraph (3) dRule 1:04A he need not mail the defendant a copy of either the wititeor t
declaration.

(8) Ex Parte Hearings on Trustee Proces#\n order approving trustee process for a

specific amount may be entered ex parte upon findings by the court that there is a reasonable
likelihood that the plaintiff will recover judgment in amount equal to or greater than the
amount of the trustee process over and above any liability insurance known or reasonably
believed to be available, and that either (a) the person of the defendant is not subject to the
jurisdiction of the court in the #on, or (b) there is a clear danger that the defendant if
notified in advance of the attachment on trustee process will withdraw the goods, effects or
credits from the hands and possession of the trustee and remove them from the
Commonwealth or will con@ them, or (c) there is immediate danger that the defendant will
dissipate the credits, or damage or destroy the goods or effects to be attached on trustee
process. The motion for an ex parte order shall be accompanied by a certificate by the
plaintiff or his attorney of the amount of any liability insurance which he knows or has
reason to believe will be available to satisfy any judgment against the defendarataticthe

and shall be supported by affidavit or affidavits meeting the requirementsteanfor

paragraph (10) of thisle.

t


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleIV/Chapter246/Section10

(9) Dissolution or Modification of Ex Parte Trustee Process On t wo dayso® not.i
plaintiff, or on such shorter notice as the court may prescribe, a defendant whose goods,
effects or credits have beattached on trustee process pursuant to an ex parte order entered
under paragraph (8) of this rule may appear, without thereby submitting his person to the
jurisdiction of the court, file a motion, supported by affidavit, for the dissolution or

modification of the trustee process, and in that event the court shall proceed to hear and
determine such motion as expeditiously as the ends of justice require. One day at least before
such hearing the plaintiff shall furnish the defendant with a copy of the eciaration,

motion for the ex parte order, and supporting affidavits. At the hearing the plaintiffiahall

the burden of justifying any finding in the ex parte order which the defendant has challenged
by affidavit. Nothing herein shall be construed bolgsh or limit any means for obtaining
dissolution, modification or discharge of an attachment that is otherwise availdave. by

(10) Requirements for Affidavits. Affidavits required by this rule shall set forth specific

facts sufficient to warranttherequr ed f i ndi ngs and shall be upo
knowledge, information or belief, and, so far as upon information and belief, shathstate

he believes this information to beie.

(11) Form of Hearing. At any hearing held under this rule, either party adduce
testimony and may call witnesses (including any oppgsanty).

(12) Definitons. The term dAplaintiffo shall include a
respondent; dAwrito shal/l include a suwmmons o
Adecl arationd shall include any initial plea
decree.

1:04A Attachment.
(Applicable to certain civil cases.)

(1) Availability of Attachment . Real estate, goods, chattels and other property may be
attached in any personal action or proceeding, not governed by the Massachusetts Rules of
Civil Procedure, the Massachusetts Rules of Domestic Relations Procedure (adopted by the
judges of the Probate and Family Court Department), or the District/Muni@ipatsRules

of Civil Procedure, in the manner and to the extent provided by law but subject to the
requirements of thiaule.

(2) Necessity of Prior Hearing No attachment upon an original writ may be made unless

such attachment for a specified amount heenlbapproved by a justice of the court to which

the writ is returnable. The approval of such justice shall be endorsed upon the writ.dsxcept
provided in paragraph (5) of this rule, such approval may be endorsed only after notice to the
defendant and heag and upon a finding by the court that there is a reasonable likelihood

that the plaintiff will recover judgment, including interest and costs, in an amount equal to or
greater than the amount of the attachment over and above any liability insuramnegho

the defendant to be available to satisfyjtitgment.

(3) Procedure A plaintiff who desires to attach real estate, goods, chattels or other property
of the defendant shall file in the court to which the writ is returnable the writ in the action,
propely completed, the declaration, and a motion for approval of the attachmemctiba

shall be supported by affidavit or affidavits meeting the requirements of paragraph (7) of this
rule. The motion shall be marked for hearing and, except as provigadagraph (5) ahis



rule, a copy of the writ, declaration, motion, supporting affidavit or affidavits, and a abtice
hearing shall be mailed to the defendant by certified mail, return receipt requested, at his last
known place ofesidence, or delivered to him, seven days at least before the date set for
hearing. Except as provided in paragraph (9) of this rule, any attachment shall be made

within thirty days after the date of the order approving the attachment. Promptihafter
attachment is made, a copy of the wraft with
any attachment shall be mailed to the defendant in the manner provided in pag@graph

(4) Appearance of DefendantInclusion of a copy of the writ in the noticelwaring shall

not constitute personal service of the writ upon the defendant. The notice shall inform the
defendant thaby appearing to be heard on the motion for approval of an attachmiit he
not thereby submit himself to the jurisdiction of the rt@or waive service of the writ and
summons or citation upon him in the manner providethby

(5) Ex Parte Approval. Approval of an attachment and endorsement thereof upon the writ
may be granted ex parte upon findings by the court that there is a rdadixedibood that

the plaintiff will recover judgment in an amount equal to or greater than the amount of the
attachment over and above any liability insurance known or reasonably believed to be
available, and that either (a) the person of the defenslaat isubject to the jurisdiction of

the court in the action, or (b) there is a clear danger that the defendant if notified in advance
of attachment of his property will remove it from the Commonwealth or conceal or dgnvey
or (c) there is immediate dger that the defendant will damage, destroy or waste the

property to be attached. The motion for such ex parte approval of attachment shall be
accompanied by a certificate by the plaintiff or his attorney of the amount of any liability
insurance which hertows or has reason to believe will be available to satisfy any judgment,
and shall be supported by affidavit or affidavits meeting the requirements of paragraph (7) of
this rule.

(6) Dissolution or Modification of Ex Parte Attachments On t watice tbahg s 6

plaintiff, or on such shorter notice as the court may prescribe, a defendant whose real estate,
goods, chattels or other property has been attached upon a writ approved ex parte as provided
in paragraph (5) of this rule may appear, withoet¢by submitting his person to the

jurisdiction of the court, and move the dissolution or modification of the attachment. Such
motion shall be heard and determined as expeditiously as the ends of justice require. At such
hearing the plaintiff shall havealburden of justifying any finding made in the ex partier

which the defendant has challenged by affidavit. Nothing herein shall be construed to abolish
or limit any means for obtaining dissolution, modification or discharge of an attachment that

is otherwise available biaw.

(7) Requirements for Affidavits. Affidavits required by this rule shall set forth specificts
sufficient to warrant the required findings,
information or belief and, so far as uponoirthation and belief, shall state that he believes

this information to bérue.

(8) Form of Hearing. At any hearing held under this rule, either party may adduce testimony
and may call witnesses (including any oppogiagy).

(9) Subsequent Attachment Propertysubject to attachment may, during the pendency of
the action or proceeding, be attached subject to the provisions of this rule, except that if the
defendant has previously been served with process the plaintiff need not mail the defendant



copy of the writ; and if the plaintiff has previously filed any motion pursuant to paragraph (3)
of this rule, or paragraph (3) of Rule 1:03A, he need not mail the defendant a copy of either
the writ or the declaration or similar pleading.

(10) Definitions. The t er m Apl ainti ffo shal.l include a
respondent; Awrito shall i ncl ude pecesdingnmons o
Adecl arationo shall i nclude any inidri al pl ea
decree.

CHAPTER TWO : RULES FOR THE REGULATION OF PRACTICE BEFORE
THE SINGLE JUSTICE OF THE SUPREME JUDICIAL COURT

2:01 Fixing Time for Pleadings and Proceedings.
(Applicable to all cases.)

The court in its discretion may order or perpi¢adings to be filed, or any act to be done, at
other times than are provided in these rules.

Whenever in the progress of any case it becomes necessary that a pleading be filed or other
step taken so that the case may proceed, and the matter is netidmyany provision of

statute or rule, the court may fix the time for the filing of such pleading or make any other
appropriate order.

2:02 Form and Indorsement of Papers.
(Applicable to all cases. See S.J.C. Rule 1:08.)

All papers filed in the countyoirt shall be legibly typed with double spacing. The page shall
be eight and threeighths or eight and orwalf inches in width and ten and thiieirths or
eleven inches in height. The left hand margin shall be not less than one arfduese
inches.The right hand margin shall be not less than one inch. Documents shall be bound at
the left side only. They shall be filed unfolded except applications for admission to the bar.

All information required by S.J.QRule 1:08shall be indorsed on the paper before filing in
the clerkés office.

In case of failure to comply with this rule, the court may entertain a motion to strike such
paper from the files, and may allow such motion to strike or deny it upon terms against the
paty at fault.

2:03 Appearances.
(Applicable to criminal cases.)

The name, address, and business telephone number of the attorney for every party, or of the
party if no attorney appears for him, shall be entered upon the docket as they appear upon the
pape or papers constituting the appearance, or some paper transmitted to the clerk therewith.
Where no address of the attorney or party, as the case may be, appears upon the docket,
notice to such party may be gi vefitedstipa posti ng
room, hall or passage adjacent thereto. The clerk upon request shall post the same.



A substitution of attorneys or change of address or telephone number shall be entered by the
clerk upon the docket on written request filedha particular case. The court and parties,

until such substitution or change is entered, and thereafter until the parties have notice
thereof, may rely on action by, and notice to, any attorney previously appearing, and on
notice at an address previousliytered.

Any appearance shall constitute a general appearance unless the purposes thereof are
specified in writing.

2:04 Giving Notice.
(Applicable to criminal cases.)

A notice to a party required by or given in pursuance of these rules, or any retattine to
procedure not requiring a different notice, shall be in writing, and, except as otherwise
permitted byRule 2:03 shall be given to such party or his attorney or any of his attorneys by
delivering the same persdlyato him or by mailing the same, postage prepaid, to him at his
business address or the address entered Ruler2:03

An affidavit of the person giving the notice shall be evidence thereof.
This rule shall noapply to original process or notice to bring a party before the court.

The words Aregistered mail o in these rul es

2:05 Time for Pleadings and Proceedings When Last Day for Performance
Falls on Saturday, Sunday or Legal Holid ay.
(Applicable to criminal cases.)

When the day or the last day for the performance of any act authorized or required by these
rules or by any order of the court falls on Saturday, Sunday, or a legal holiday, the act may be
performed on the next succeeglibusiness day, unless a contrary intent appears.

2:06 Eliminating Requirements of Verification by Oath or Affirmation.
(Applicable to criminal cases.)

No written statement in any proceeding in this court required to be verified by affidavit shall
berequired to be verified by oath or affirmation if it contains or is verified by a written
declaration that it is made under the penalties of perjury.

2:07 Hearings Before Single Justice, Notice.
(Applicable to civil cases.)

When any party desires a hemyibefore a single justice, except at a sitting of the court held

in Suffolk County, he may apply to a justice to appoint a time and place for the hearing; and
when such time and place have been appointed, notice shall be given in accordance with the
Massa&husetts Rules of Civil Procedure (see, e.g., Rule 5 of Mass.R.Civ.P.) or the
Massachusetts Rules of Appellate Procedure, where applicable (see, e.g., Rules 1 [b], 13, and
15[c] of Mass.R.A.P., and S.J.Rule 2:20). But thisrule shall not prevent a party from

obtaining a temporary restraining order, or a dissolution of the same or of an injunction, or
other order, upon a shorter notice, or without notice, if the court shall think the same



reasonable. And cases nilag heard by consent of parties, and the permission of the court,
without such notice.

2:08 Jury Issues.
(Applicable to criminal cases.)

Whenever it is necessary or proper to have any fact tried and determined by a jury, the court
will direct an issue fothat purpose, to be framed by the parties, containing a distinct
affirmation and denial of the points in question, or in such form as the court shall order; and
the issue thus framed and joined shall be submitted to a jury together with such part of the
answers, depositions, and other proceedings in the cause as the court shall direct.

2:09 Copies to Adverse Parties.
(Applicable to criminal cases.)

When any pleading or motion is filed after the bill, complaint, or petition, or when any bill of
particulars or specifications or answers to interrogatories are filed, a copy thereof shall be
given not later than the day of filing to each of the adverdeepan the manner provided for
notices byRule 2:04

In case of failure to comply with this rule, the court may entertain a motion to strike such
paper from the files, and may allow such motion to strike or deny it upms tegainst the
party at fault.

2:10 Money Paid into Court.
(Applicable to civil cases.)

Money paid into court shall be in the custody of the clerk, whose duty it shall be to receive it
when paid under the authority of law or rule or order of the cblershall pay it as directed

by the court; but money paid into court upon tender, or otherwise for the present and
unconditional use of a party, shall be paid, on request, without special order, with any interest
which has accrued thereon, to such partwtaise risk it shall be from the time when it is

paid into court. Money payable to a party may be paid to his attorney of record.

No interest shall be deemed to accrue on any sum less in amount than the minimum on which
interest is payable in the deposjtéin which the money is deposited.

2:11 Hearings Upon Motions Grounded on Facts.
(Applicable to criminal cases.)

The court need not hear any motion, or opposition thereto, grounded on facts, unless the facts
are verified by affidavit, or apparent updretrecord and files, or are agreed and stated in
writing signed by the attorneys for the parties interested.

2:12 Postponement for Want of Evidence.
(Applicable to criminal cases.)

The court need not entertain any motion for postponergeminded on the want of material
testimony, unless supported by an affidavit, which shall state (1) the name, and, if known, the
residence, of the witness whose testimony is wanted, (2) the particular testimony which he is



expected to give, witthe grounds of such expectation, and (3) the endeavors and means that
have been used to procure his attendance or deposition; to the end that the court may judge
whether due diligence has been used for that purpose. The party objecting to the
postponemenrghall not be allowed to contradict the statement of what the absent witness is
expected to testify, but may disprove any other fact stated in such affidavit. Such motion will
not ordinarily be granted if the adverse party will admit that the absent witoeds, if

present, testify as stated in the affidavit, and will agree that the same shall be received and
considered as evidence at the trial or hearing, as though the witness were present and so
testified; and such agreement shall be in writing, upomftfigavit, and signed by such

adverse party or his attorney. The same rule shall apply, mutatis mutandis, when the motion
is grounded on the want of any material document, thing, or other evidence. In all cases the
granting or denial of a motion for postpement shall be discretionary, whether the foregoing
provisions have been complied with or not.

2:13 Special Masters and Commissioners.
(Applicable to all cases.)

The full court may designate special masters and commissioners to deal with specifed case
or with such matters as may be referred to them by a written order of a single justice or of the
full court. The acts of any such special master and commissioner, when confirmed or
approved, by a single justice or by the full court, as the case maydtiehave all the force

and effect of a decision by a single justice or by the full court.

2:14 Writ of Protection.
(Applicable to all cases.)

A writ of protection shall issue only upon the application of the person for whom the writ of
protection is tde issued, or some person in his behalf, and upon order of the court, and then
only in case it is made to appear to the court, by affidavit and any other evidence that the
court may require, (1) that the application is made in good faith and for the @udpos

enabling such person to attend this court as a party or witness in some specified case
pending, (2) if such person is a party, that such case has not been brought collusively to
enable him to obtain a writ of protection, and (3) if such person ithesg, that he has not

been required to attend as a witness by his own request or procurement to enable him to
obtain a writ of protection.

2:15 Objections.
(See Mass. R. Civ. P. 46.)

(1) Civil Cases. Objections to evidence in civil cases shadldogded without argument,
unless the presiding judge calls upon the parties to state the grounds upon wénithettee
is offered or objectetb.

(2) Criminal Cases. Exceptions to rulings or orders of the court in criminal cases are
unnecessary and fatl purposes for which an exception has heretofore been necessary, it is
sufficient that a party, at the time the ruling or order of the court is made or sought, makes
known to the court the action which he desires the court to take or his objectioat¢tidhe

of the court, but if a party has no opportunity to object to a ruling or order, the absence of an
objection does not thereafter prejudice.



If a party objects to a ruling or order of the court, he may state the precise legal grounds of
his objection, but he shall not argue or further discuss such grounds unless the court calls
upon him for such argument or discussion.

Objections to any opinion, ruling, direction or judgment made in the absence of counsel shall
be taken by a writing f#d with the clerk within three days after receipt from the clerk of
notice thereof.

2:16 Requests for Rulings.
(Applicable to all cases.)

Requests for rulings, when appropriate, shall be made in writing before the closing
arguments unless special leasgiven to present further requests later.

2:17 Time for Arguments.
(Applicable to criminal cases.)

All arguments shall be limited to o#lf hour on each side, unless for good cause shown,
the court shall allow further time; and, when more than onesmare to be heard on the
same side, the time may be divided between them as they may elect.

2:18 Order of Business, Single Justice Sittings.

The justice designated to hear matters within the jurisdiction of a single justice at Boston will
hear suchmatters once each week, except in the weeks in which his or her attendance with
the full court is required during consultation or argument, and except as the number of cases
to be heard does not require sitting. The sitting shall be on Wednesday, unlssg)lién

justice otherwise directs. A weekly list for hearing in Boston will be made up on which cases
from any county may be set down, either by order of the court or by joint request of counsel,
the hearing of which cases shall be subject to the disaretithe court. Matters to be heard
before a single justice will be heard in Boston unless the full court or the single justice shall
otherwise order. The single justice in his or her discretion may set any matter down for
hearing in any place within tt@ommonwealth.

2:19 Reviews of Orders of Department of Public Ultilities.
(Applicable to proceedings to review orders, etc., of the department of public utilities.)

So far as the Massachusetts Rules of Civil Procedure are applicable, they shall govern
proaeedings brought under the provisiongXk. c. 25, § 5or acts in amendment thereof.

Unless the interests of justice plainly require, no stay of an ordiee afepartment of public
utilities shall be ordered except after notice to the Attorney General or the commissioners of
the department.

An order of the department fixing the rates, fares, charges, or prices for service furnished by
a person or corporatiamder its jurisdiction shall not be stayed unless provision be made by
the party applying for such stay by bond or other security for the repayment, in the event the
order is finally sustained, of so much of rates, fares, charges, or prices collectecuehil

stay is in effect, as is in excess of those fixed in the order.
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2:20 Appeals from Decisions of Appellate Tax Board.

Interlocutory matters arising in appeals from the decisions of the Appellate Tax Board and
guestions of final dispositioméreof when further proceedings appear unnecessary may be
presented to a single justice, who may after notice hear and determine the same both as to
guestions of law and of fact or reserve and report the case.

2:21 Appeal from Single Justice Denial of Rel ief on Interlocutory Ruling.
(Applicable to civil and criminal cases.)

(1) When a single justice denies relief from a challenged interlocutory ruling in the trial court
and does not report the denial of relief to the full court, the party denied reliefppagl the
single justiceds ruling to the full court.
shall be filed with the Clerk of the Supreme Judicial Court for Suffolk County within seven
days of the entry of the judgment appealed from. Wntles single justice or the full court

orders otherwise, neither the trial nor the interlocutory ruling in the trial court stefiyes.

(2) The appeal shall be presented to the full court on the papers filed in the single justice
sessionincluding any memorandum of decision. Nine copies of the record appendix must be
filed in the Office of the Clerk of the Supreme Judicial Court for the Commonwealth within
fourteen days after the date on which the appeal is docketed in the full Suprésta Jud

Court. The record appendix shall be accompanied by eight copies of a memorandum of not
more than ten pages, dowsleaced, in which the appellant must set forth the reasons why
review of the trial court decision cannot adequately be obtained onl &mpeany final

adverse judgment in the trial court or by other available means. No response from the
prevailing party shall be filed, unless requested by thet.

(3) This rule shall not apply to interlocutory appeals governed by Ruleth® of
Massachugés Rules of Criminal Procedure.

(4) The full court will consider the appeal on the papers submitted pursuant to this rule,
unless it otherwiserders.

2:22 Petitions Under G. L. c. 211, § 3.
(Applicable to civil and criminal cases.)

Any petition seeking tavoke the general superintendency power of the court pursu@nt to

L. c. 211, 8 3shall name as respondents and make service upon all parties to the proceeding
before the lower court, including in criminal cases the Commonwealth through the District
Attorney or Attorney General as appropriate. When the lowet oamed as a respondent,
service upon the lower court shall be made in accordance with Rule 4(d)(3) of the Rules of
Civil Procedure by delivering a copy to the clerk of the lower court and to the Boston office
of the Attorney General. Unless otherwisdered by the single justice, the lower court shall
thereafter be treated as a nominal party which may, but need not, appear and be heard.

2:23: Appeals in Bar Discipline Cases
(Applicable to all bar discipline cases entered in the Supdemiieial Court for Suffolk
County after April 1, 2009)


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter211/Section3
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter211/Section3

(a) A party aggrieved by a final order or judgment of the single justice in a bar discipline
case may appeal to the full court for review of the order or judgment. A notice of apystal

be filed with the clerk of the Supreme Judicial Court for Suffolk County within ten days of
entry of the final order or judgment for which review is sought. An appeal shall not stay any
order or judgment of suspension or disbarment unless the single justicecmut so

orders.

(b) The appeal shall initially be presented to the full court on the record that was before the
single justice, together with a preliminary memorandum from the appellant and, if requested,
from the appellee. The appellant shall be respda$or preparing and filing a record

appendix containing copies of all the relevant papers from the single justice proceeding,
including but not limited to the hearing committee report, appeal panel report, if any, board
of bar overseers memorandum, tides or judgment of the single justice, and any
memorandum of decision of the single justice. The appellant's preliminary memorandum,
which shall not exceed twenty pages, double spaced, shall set forth the relevant background
and summarize the appellardiguments on appeal, with citations to applicable authority. It

is incumbent on the appellant to demonstrate in this memorandum that there has been an
error of law or abuse of discretion by the single justice; that the decision is not supported by
substarial evidence; that the sanction is markedly disparate from the sanctions imposed in
other cases involving similar circumstances; or that for other reasons the decision will result
in a substantiahjustice.

Nine copies of the record appendix and prelimimaemorandum shall be filed with the

clerk of the Supreme Judicial Court for the Commonwealth within thirty days afi@ppleal

has been docketed in the full court; one copy of the record appendix and memorandum shall
be served on each other party.he tase of multiple appellants or craggpellants, each
appellant shall be permitted to file a preliminary memorandum within this time frame, but in
such a case, the appellants shall submit, and share the cost of, a single record dppendix.
requested byhe court, the appellee may file a responsive memorandum, not to exceed
twenty pages, double spaced, within twenty days of the court's request. Extensions of time
for filing memoranda will rarely be granted and should nariieipated.

(c) Based on its raew of the parties’ memoranda and the record appendix, the full court may
affirm, reverse, or modify the order or judgment of the single justice without oral argument;
alternatively, the court may direct the appeal to proceed in the regular course hircagec

the parties will be permitted to file full briefs conformably with the Rules of Appellate
Procedure and the case will be scheduled forasgpiment.

(d) The Rules of Appellate Procedure shall apply to appeals covered by this rulesxttetite
they are not inconsistent with thigle.

Added March 19, 2015, effective April 1, 2015.

CHAPTER THREE : ETHICAL REQUIREMENTS AND RULES CONCERNING
THE PRACTICE OF LAW

3:01: Attorneys



Preamble

Persons desiring admission to Massachusetts bar may petition to: (1) sit for the Uniform
Bar Examination as provided in Section 1.1; (2) transfer a Uniform Bar Examination score
earned in another jurisdiction as provided in Section 1.2; or (3) be admitted by motion as
provided by Sectin 6.1 or 6.2.

Section 1. Filing requirements for admission
1.1 Admission by Written Uniform Bar Examination

Persons desiring admission to the bar of the Commonwealth by written examination in
Massachusetts or a concurrent written exam in another Uniforr&xaninatiorjurisdiction
shall petition by filing with the Clerk of the Supreme Judicial Court for the county of
Suffolk:

1.1.1 Petition for Admission accompanied by the recommendation of a memberbairthe
of this Commonwealth or of any state, district oritery of the UnitedStates;

1.1.2 Petitioner'sStatement;
1.1.3 AuthorizationForm:;
1.1.4 Law SchoolCertificate;

1.1.5 Multistate Professional Responsibility Examination Score Report that seta forth
passing scaled score that meets or exceeds the Massachusetts seqeed

1.1.6 Two (2) Letters of Recommendation for Admissiand

1.1.7 Current Certificate(s) of Admission and Good Standing from the highest judicial
court of each state, district, territory or foreign country to which the petitioner is
admitted, ifapplicable.

1.2 Admission by Transfer of Uniform Bar Examination Score Previously Earnedn Another
Jurisdiction

Persons desiring admission to the bar of the Commonwealth by transfer of a Uniform Bar
Examination score previously earned in another jurisdiction shaliqmeliy filing with the
Clerk of the Supreme Judicial Court for the County of Suffolk;

1.2.1Petition for Admission accompanied by the recommendation of a memberbairthe
of this Commonwealth or of any other state, district, or territory of the USttses;

1.2.2Petitioner'sStatement;
1.2.3AuthorizationForm;
1.2.4Law SchoolCertificate;

1.2.5Multistate Professional Responsibility Examination Score Report that oreets
exceeds the Massachusetts requiemte;

1.2.6Written confirmation, issued by the National Conference of Bar Examiners, that the
petitioner has submitted a request to transfer a Uniform Bar Examination transcript that
sets forth a passing scaled score for Massachusetts that was achieved by an
administration 6the Uniform Bar Examination not more than 36 months prior tolabe

of filing;

1.2.7Two Letters of Recommendation for Admissiand



1.2.8Current Certificate(s) of Admission and Good Standing from the higldsial
court of each statejsitrict, territory or foreign country to which the petitioner is
admitted, ifapplicable.

1.3 Admission by Motion

Persons desiring admission to the bar of the Commonwealth by motion, pursuant to Rule
3:01, Section 6.1 or 6.2, shall petitionfiding with the Clerk of the Supreme Judicial Court
for the county of Suffolk:

1.3.1Petition for Admission accompanied by the recommendation of a member of the bar
of this Commonwealth or of any state, district or territory of the UiStates;

1.3.2Pettioner'sStatement;

1.3.3Multistate Professional Responsibility Examination Score Report that oreets
exceeds the Massachusetts requimte;

1.3.4(sectiondeleted)

1.3.5For admission by motion pursuant to Section 6.1, three (3) letters of
Recommendation for Admission from members of the bar of the Commonweatfth or
the bar of the state, district or territory of the United States where the petitioner is
admitted or last practiced. At least one letter must be from a member of the bar of the
state, district or territory of the United States where the petitioaeingtted;

1.3.6For admission by motion pursuant to Section 6.2, three (3) letters of
Recommendation for Admission from members of the bar of the Commonweatfth or
the bar of the mvince or territory of Canada where the petitioner is admitted or last
practiced. At least one letter must be from a member of the bar of the province or
territory of Canada where the petitioneadmitted;

1.3.7Current Certificate(s) of Admission and @bStanding from the highest judicial
court of each state, district, territory, province or foreign country to whichetit@ner
is admitted;

1.3.8Letter from the grievance or disciplinary entity of each state, district, territory,
province orforeign country to which the petitioner is admitted indicating that theneoare
charges pending against thetitioner;

1.3.9For admission by motion pursuant to Section 6.1, proof of active practice or
teaching of law in a state, district or territorytké United States for five out of tpast
seven years immediately preceding the filing of petition for admissiomobipn.

1.3.10For admission by motion pursuant to Section 6.2, proof of active practice or
teaching of law in a province or territory ©anada for five out of the past seyemars
immediately preceding the filing of petition for admissiomiugtion.

1.3Referral to Board of Bar Examiners.

All petitions for admission shall be referred to the Board of Bar Examiners for a report as to
the claracter, acquirements and qualifications of the petitionerR8kss VandVI of the
Rules of the Board of Bar Examiners.

Section 2. Bar examination
2.1 Time and Place
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Law examinations shall be held at least twice a year in Massachusetts. The Board of Bar
Examiners shall fix the times and places of the examinations and shall give due notice
thereof.

Section 3. Qualifications
3.1 Graduates of law schools in a state, district orerritory of the United States
3.1.1(sectiondeleted)

3.1.2College.Each petitioner shall have completed the work acceptable for a bachelor's
degree in a college or university, or have received an equivalent educationpmiba
of the Board of BaExaminers.

3.1.3Law School.Each petitioner shall have graduated with a degree of bachddovsof

or juris doctor from a law school which, at the time of graduation, is approved by the
American Bar Association or is authorized by statute of the Commonwealth to grant the
degee of bachelor of laws or jurdoctor.

3.2 Graduates of Foreign LawSchools

Graduates of law schools in foreign countries must have a college and legal education that is,
in the opinion of the Board of Bar Examiners, similar in nature and qualitatf

graduates of law schools approved by the American Bar Association. Before permitting such
a petitioner to petition for admission by sitting for the written law examination in
Massachusetts or a concurrent written exam in another Uniform Bar Examina

jurisdiction, or to petition for admission based on transfer of a Uniform Bar Examination

score earned previously in another jurisdiction, the Board of Bar Examiners in its discretion
may, as a condition to such permission, require such petitiontsetguch further legal

studies as the Board of Bar Examiners may designate at a law school approved by the
American Bar Association.

3.3Massachusetts Law Component Requirement

Each petitioner shall have successfully completed the Massachusetts Lawr@omp
Examination.

Section 4. Public notice
4.1 Notice andPublication

Before the Board of Bar Examiners reports to the Court on the character, acquirements, and
gualifications of a petitioner for admission, the Board of Bar Examiners shall publish the
names of those petitioners who passed the written law examination in Massachusetts or a
concurrent written exam in another Uniform Bar Examination jurisdiction, or transferred a
qualifying Uniform Bar Examination score earned previously in another jutisali@inder

Rule 3:01, 8§ 3) and who, if no objection is made, may be recommended to the Supreme
Judicial Court for admission.

The Board of Bar Examiners shall publish the names on the websites of the Massachusetts
Judicial Branch and the Board of Bar Exaers. The names shall remain published for no
fewer than seven business days from a date fixed by the Board of Bar Examiners, in
consultation with the Office of the Clerk of the Supreme Judicial Court for the County of
Suffolk.

4.2 Report to the Court



Not sooner than ten days after the date fixed for publication by the Board of Bar Examiners,
the Board of Bar Examiners may report to the Supreme Judicial Court the names of those
petitioners then found qualified for admission under § 3.

Section 5. Disposition of petitions for admission
5.1 Qualified Petitioners

The petitions for admission of those who pass the written law examination in Massachusetts
or a concurrent written exam in another Uniform Bar Examination jurisdiction, or transfer a
passing Wiform Bar Examination score earned previously in another jurisdiction and who
are found by the Board of Bar Examiners to be of good moral character and of sufficient
acquirements and qualifications may be allowed and the petitioners may be admitted either
(a) in open court upon subscription to the attorney's oaths, at such times and places as the
Supreme Judicial Court shall appoint, or (b) by mail in accordance with procedures
established by the Supreme Judicial Court and administered by the CleriSoptieene

Judicial Court for the County of Suffolk.

5.2 Admissions of Qualified Petitioners within a Limited Time

Except as otherwise ordered by a Justice of the Supreme Judicial Court, a qualified petitioner
for admission may be sworn and enrolled aatéorney within one year of the report to the

Court (Rule 3:01, subsection 4.2) concerning the petitioner, and, if not so sweamrale,

the petitioner may thereafter be sworn and enrolled only if he or she satisfies the Board of
Bar Examiners as tashor her current legal knowledge, qualifications, and good moral
character.

5.3Non-Qualified Petitioners

The petitions of those found not qualified shall be dismissed at the expiration of sixty days
from the Board of Bar Examiners' report of nonquadifian, unless within that period the
Chief Justice of the Supreme Judicial Court, on application of the petitioner, shall order a
hearing on the matter.

Section 6. Admission by motion
6.1 Persons admitted to practice in the UnitecStates

A person who hakeen admitted as an attorney of the highest judicial court of any state,
district or territory of the United States may petition to the Supreme Judicial Court for
admission by motion as an attorney in this Commonwealth. The Board of Bar Examiners
may, in ts discretion, excuse the petitioner from taking the written law examination or
transferring a qualifying Uniform Bar Examination score earned previously in another
jurisdiction on the petitioner's compliance with the following conditions:

6.1.1 The petitioner sall have been admitted in another state, district or territaityeof
United States for at least five years prior to petitioning for admission in the
Commonwealth, and shall have engaged in the active practice or teaching of law in a
state, district or titory of the United States for five out of the past seven years
immediately preceding the filing of the petition for admissiomimyion.

6.1.2 The petitioner shall have so engaged in the practice or teaching of lakhgince
prior admission as to satisfy tB@ard of Bar Examiners of his or her good moral
character and professiorglalifications.

6.1.3 (.sectiondeleted)



6.1.4 Graduates of law schools in a state, district or territory of the United States. The
petitioner shall have completed work for a bachgldegree at a college or universdy,

its equivalent, and graduated from a law school which at the time of graduation was
approved by the American Bar Association or was authorized by a state statute to grant
the degree of bachelor of laws or judisctor.

Graduates of Foreign Law Schools. Graduates of law schools in foreign countries must
have a college and legal education that is, in the opinion of the Board of Bar Examiners,
similar in nature and quality to that of graduates of law schools agpbythe

American Bar Association.

6.1.5 The petitioner shall pass the Multistate Professional Responsibility Examiriation
he or she has not previously passed that examination in ajutbeiction.

6.1.6 Massachusetts Law Component Requirement. athoner shalhave
successfully completed the Massachusetts Law Compé&xantination.

6.2 Graduates of Canadian law schools who are admitted to practice Banada

A person who has graduated from a law school in Canada, and who has been admitted as an
attorney in the Law Society of any Canadian province or territory, may petition to the
Supreme Judicial Court to be admitted by motion as an attorney in this Commonwealth. The
Board of Bar Examiners may, in its discretion, excuse the petitioner from takingitten

law examination or transferring a qualifying Uniform Bar Examination score earned
previously in another jurisdiction on the petitioner's compliance with the following

conditions:

6.2.1The petitioner shall have completed a college and leggalagin that is, in the
opinion of the Board of Bar Examiners, similar in nature and quality to tlgaad@iates
of law schools approved by the American Basociation.

6.2.2The petitioner shall have been admitted in a Canadian proviregitory for at

least five years prior to petitioning for admission in the Commonwealth, and shall have
engaged in the active practice or teaching of law in such province or territory foufive
of the seven years immediately preceding the filing opttéion for admission by

motion.

6.2.3The petitioner shall have so engaged in the practice or teaching of lakhgince
prior admission as to satisfy the Board of Bar Examiners of his or her good moral
character and professiorgialifications.

6.2.4The petitioner shall pass the Multistate Professional Responsibility Examirfation
he or she has not previously passed the examination in apoteeiction.

6.2.5The petitioner shall have successfully completed the Massachusetts Law
ComponenExaminatian.

6.3Massachusetts Law Component Requirement

All persons desiring admission to the bar are required to certify their successful completion
of the Massachusetts Law Component Examination to the Board of Bar Examiners.

6.4 Notice and Publication for Admission under Sectiorb

Before the Board of Bar Examiners reports to the Court on the character, acquirements, and
gualifications of petitioners for admission, the Board of Bar Examiners shall publish the
names of petitioners who, if no objection is madey marecommended to the Supreme
Judicial Court for admission.



The list of names shall be published on the web sites of the Massachusetts Judicial Branch
and the Board of Bar Examiners and shall remain posted for at least seven business days
from a date fixed by the Board of Bar Examiners.

6.5Report to the Court

Not sooner than ten days after the date fixed for publication by the Board of Bar Examiners,
the Board of Bar Examiners may report to the Supreme Judicial Court the naimeseof
petitioners then found qualified for admission under § 6.

6.6 Time Limitation for Enrollment

Except as otherwise ordered by a Justice of the Supreme Judicial Court, a qualified petitioner
may be sworn and enrolled as an attorney within one yehe@éport to the Court. Failure
to be so sworn and enrolled will result in dismissal of the petition.

Section 7. Bar Examiners' rules

7.1The Board of Bar Examiners may, subject to the approval of the Supreme Judicial Court,
make rules consistent with tleesules.

Section 8. Subpoenas

8.1 Any member of the Board of Bar Examiners may summon witnesses to appear before the
Board of Bar Examiners.

Section 9. Immunity

9.1The Board of Bar Examiners, and its members, employees, and agents are immune from
all civil li ability for conduct and communications occurring in the performance of their

official duties relating to the examination, character and fitness qualification, and licehsing
persons seeking to be admitted to the practi¢tavaf

9.2Records, statements ofinpn and other information regarding a petitionerddmission
to the bar communicated by any entity, including any person, firm, or institution, without
malice, to the Board of Bar Examiners, or to its members, employees or agents are
privileged, and aiil suits predicated thereon may notibstituted.

As amended on April 1, 2009, effective July 1, 2009; June 10, 2010, effective July 1, 2010;
October 7, effective November 1, 2016; November 7, 2017, effective March 1, 2018.

3:02 Administration of Justice.

(1) A corporation or association shall not be represented @derc. 221, 8§ 46by a
disbarredattorney.

(2) All clerks of court, regiters of probate, the recorder of the Land Court and their assistants
and employees in their offices are prohibited from engaging in the practice of law during the
time they hold such office @mployment.

3:03 Legal Assistance to the Commonwealth and to | ndigent Criminal
Defendants, and to Indigent Parties in Civil Proceedings.

(1) A senior law student in an accredited law school, or a law school authorized bydftatute
the Commonwealth to grant the degree of bachelor of laws or juris doctohasho


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter221/Section46

successfully completed or is enrolled in a course for credit in evidence or trial practice, with
the written approval by the dean of such school of his character, legal ability, and training,
may appear without compensation (a) on behalf of tar@onwealth (including a

subdivision of the Commonwealth or an agency of the Commonwealth or of a subdivision) in
proceedings in any division of the District Court, Juvenile Court, Probate and Family Court
or Housing Court Departments or in the Boston Migal Court Department, provided that

the conduct of the case is under the general supervision of a member of the bar of the
Commonwealth who is a regular or special assistant district attorney, a regular or special
assistant attorney general, an agenaynesel or assistant agency counsel, or a corporation
counsel, city solicitor, town counsel, assistant municipal counsel or assistant solicitor; (b) on
behalf of indigent defendants in criminal proceedings in any division of the District Court,
Juvenile Couror Housing Court Departments or in the Boston Municipal Court Department,
or in the Supreme Judicial Court or the Appeals Court, provided that the conduct of the case
is under the general supervision of a member of the bar of the Commonwealth asdigaed to
case by the Committee for Public Counsel Services or employed by@afdarprogram of

legal aid, legal assistance or defense or a law school clinical instruction program; and (c) on
behalf of indigent parties in civil proceedings in any divisiothefDistrict Court, Juvenile

Court, Probate and Family Court, or Housing Court Departments or in the Boston Municipal
Court Department, provided that the conduct of the case is under the general supervision of a
member of the bar of the Commonwealth assijby the Committee for Public Counsel
Services or employed by a npnofit program of legal aid, legal assistance or defense or a

law school clinical instructioprogram.

2The expression Ageneral supervisimamid shall
court of the supervising member ofsthdebto.
shall mean students who have completed successfully their next to the last year of law school
study.

(3) The written approval described in paragraphf@d)a student or group of students, shall

be filed with the clerk of the Supreme Judicial Court for the county of Suffolk and sihall be
effect, unless withdrawn earlier, until the date of the first bar examination following the
student 6s ¢pstaastwdentitaking that axardination, until the announcement of
the results thereof. For any student who passes that examination, the approval shall continue
in effect for six months after the date of examination or until the date of his or her admissio

to the bar, whichever is sooner, unless otherwise ordered by the Supreme Coditial

(4) A justice of the Superior Court Department may, in his discretion, permit a senior law
student, qualified and supervised as provided in paragraphs (1) throudlo\(8) ® appear
without compensation on behalf of the Commonwealth or on behalf of an indefentlant

in a criminalproceeding:

(a) on a motion for a new trial in that court seeking pmstviction relief after the time for
direct appeal hasxpired, or (if such an appeal has been taken) after the appeal has been
decided by the Supreme Judicial Coart,

(b) on an appeal for review of sentence in the Appellate Division of that court Grdes.
278, 88 28A28D, or

(c) on a petition heard in that court, und&t.. c. 276, 8 58as amended, for review of
District Court refusal to authorize pteal release of defendant on persarglognizance.



https://malegislature.gov/Laws/GeneralLaws/PartIV/TitleII/Chapter278/Section28A
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(5) A justice of the Superior Court or the Land Court Daparit may, in his discretion,
permit a senior law student, qualified and supervised as provided in paragraphsudh

(3) above, to appear without compensation on behalf of the Commonwealth or indigent
parties in civil proceedings.

(6) If an appearance by a senior law student is not permitted as dbyitis rule, a justice

of the Supreme Judicial Court or of the Appeals Court may, in his discretion, permit a senior
law student, qualified and supervised as provided in paragraptmsdayh (3) above, to

appear in those courts without compensation on behalf of the Commonwealth or indigent
persons. Successful completion of or enrollment in a course for credit in appellate practice
an accredited law school, or a law school authormestatute of the Commonwealth to

grant the degree of bachelor of laws or juris doctor, may, in the discretion of an appellate
justice, be deemed a substitute for the course requirement provision of paragraph (1) of this
rule.

(7) A senior law student, quéikd and supervised as provided in paragraphs (1) through (3)
above, may appear without compensation on behalf of the Commonwealth or ipdigiest
before any administrative agency, provided such appearance is not inconsistentruléh. its

(8) A student who has begun his next to the last year of law study in an accredited law

school, or a law school authorized by statute of the Commonwealth to grant the degree of
bachelor of laws or juris doctor, qualified and supervised as provided in parafraphs

through (3) above, may appear in civil proceedings under the same conditions as a senior law
student, provided that the written approval referred to in paragraphs (1) and (3) states that he
is currently participating in a law school clinical instruotprogram.

(9) Rule 3:03 applies only to a student whose right to appear commenced at least three
months prior to graduation from law school. Subject to the time limitations expressed in
paragraph (3) of this rule, such a student may make appearancesaaftetign under the

same or any other neprofit program of legal aid, legal assistance, prosecution or defense, or
law school clinicalnstruction.

Amended November 30, 2009, effective January 1, 2010; September 7, 2012, effective October 15, 2012.

3:04 Limited Practice by Attorneys from Other Jurisdictions who are
Engagedin Certain Graduate Law Studies or Programs Of Legal Assistance.

(1) A person (a) who is enrolled in a graduate criminal law or poverty law and litigation
program in an approved Massachts&w school or who, after graduation fromagproved

law school, is employed by or associated with an organized nonprofit legal services program
providing legal assistance to indigents in civil or criminal matters, and (b) who is a member
of the bar othe highest judicial court of any state, district, or territory of the United States

(or in the case of the District of Columbia, of the District Court of the United States for the
District of Columbia), may engage in practice before the courts of the Gomealth in all

causes in which he is associated with such graduate program or with an organized nonprofit
defender association or an organized nonprofit legal services program. Practice under this
rule shall be limited to the above causes. The permigganted by this rule shall become
effective upon filing with the clerk of this court for Suffolk County a certificate of any such
court of another jurisdiction certifying that the attorney is a member in good stanthieg at



bar of thatcourt, and also (a) a statement signed by a representative of the law schtbel that
attorney is enrolled in the specified graduate program or (b) a statement signed by a
representative of the organized legal services program that the attocoeyergly

associated with such program. An attorney engaging in practice under this rule shall be
subject to the provisions of Chapter Four of these rules, and the permission granted by this
rule shall be conditioned on compliance by the attorney witheitpeirements of Rules 4:02

and 4:03.

(2) Practice under this rule shall cease whenever that attorney ceases to be enrolled in or
associated with such a program. When an attorney ceases to be so enrolled or associated,
statement to that effect shall be filetth the clerk of this court for Suffolk County by a
representative of the law school or legal services program. In no event shall an attorney
engage in practice under this rule for more thanytears.

3:05 Licensing of Foreign Legal Consultants.

Section 1. General Regulation as to Licensing.

1.1 Petitions. A person desiring to be licensed to practice in this Commonwealbreigia
legal consultant shall apply by filing an application for such license with the Clerk of the
Supreme Judicial Court for tli&ounty of Suffolk on such form as the Clerk may prescribe
for this purpose. Upon the recommendation of the Board of Bar Examiners, the Supreme
Judicial Court may, in its discretion, grant sagplication.

1.2 General Qualifications. A person will be congitteligible for licensing asfareign
legal consultant only if sugherson:

(a) is a member in good standing of a recognized legal profession in a foreign ctinantry,
members of which are admitted to practice as attorneys or counselors at law or the
equivdent and are subject to effective regulation and discipline by a duly constituted
professional body or a publéuthority;

(b) for at least five years immediately preceding his or her application has besnleer

in good standing of such legalofession and has been engaged in the practice of law in
such foreign country or elsewhere substantially involving or relating to the rendering of
advice or the provision of legal services concerning the law of the said fooeigtry;

(c) possesses the gbonoral character and general fitness requisite for a memberhmrthe
of this Commonwealthand

(d) intends to practice as a foreign legal consultant in this Commonwealth and to maintain
an office in this Commonwealth for thadirpose.

Section 2. Proof Required.

Every applicant for a license as a foreign legal consultant shall file with the application to the
Clerk:



(a) a certificate from the professional body or public authority in such foreign cduntiyg

final jurisdiction over professon di sci pline, certifying as to
practice and the date thereof, and as to his or her good standing as such attorney or counselor

at law or theequivalent;

(b) a letter of recommendation from one of the members of the executiyeobedch
professional body or public authority or from one of the judges of the highest lavocourt
court of original jurisdiction of such foreigrountry;

(c) a duly authenticated English translation of such certificate and such lettezithan
case, itis not ifenglish;

daffidavits as to the applicantds good mor a
persons residing in this Commonwealth and not related to the applicant, one o$kdibm
be a member of the bar of the Commonwealtid

(&)such ot her evidence as to the nature and ex
professional qualifications, good moral character and general fitness, and compitaince
the requirements of Section 1 of this Rule as the Board of Bar Examinersanas.

Section 3. Reciprocal Treatment of Members of the Board of the Commonwealth.

In considering whether to recommend an applicant to practice as a foreign legal consultant,

the Board of Bar Examiners may in its discretion take into account whether a nudrtiize

bar of this Commonwealth would have a reasonable and practical opportunity to establish an

of fice for the giving of | egal advice to cli
member of the bar who is seeking or has sought to establddffi@nin that country may

request the Board of Bar Examiners to consider the matter, or the Board may do so sua

sponte.

Section 4. Disposition of Applications.

4.1 Qualified Applicants. The applications of those who are found by the Board of Bar
Examinerdo have satisfied the requirements for licensing as foreign legal consultants may
be allowed by the Supreme Judicial Court and the applicants may be licensed upon (i) the
taking of such oaths as the Supreme Judicial Court shall prescribe, (ii) payjnesitrébed
registration fee, and (iii) fulfilling all other requirements set forth in this Rule or otherwise
promulgated by the Supreme Judi&alurt.

4.2 Non-Qualified Applicants. The applications of those who are not recommended by the
Board of BarExaminers for licensing as foreign legal consultants shall be denied, gabject
the right of the applicant to request a hearing on the matter before the Supreme Judicial

Court.

Section 5. Scope of Practice.

5.1Limitations. A person licensed to practicesaforeign legal consultant under this Rule
may render legal services in this Commonwealth subject, however, to the limitations that he
or she shalhot:



(a) appear for a person other than himself or herself as attorney in any court, or before any
magstrate or other judicial officer, in this Commonwealth (other than upon admission pro
hac vice pursuant tG.L.c. 221, 89);

(b) prepare any instrument effanyj the transfer or registration of title to real edtatated
in the United States @&merica;

(c) prepare:

(i) any will or trust instrument effecting the disposition on death of any prdpeetied
in the United States of America and owned bgsident thereofyr

(any i1 nstrument relating to thedhnitadmini str a
States oAmerica;

(d) prepare any instrument in respect of the marital or parental relations, rights oofiuties
a resident of the United StatesAoherica, or the custody or care of the children of such a
resident;

(e) render professional legal advice on the law of this Commonwealth or of the United
States of America (whether rendered incident to the preparation of legal instroments
otherwise);

(f) be,or in any way hold himself or herself out as, a member of the laisof
Commonwealth unless duly admitted as such;

(g) carry on his or her practice under, or utilize in connection with such practiceaarey
title or designation other than one or mofehefollowing:

(i) his or her owmame;
(ii) the name of the law firm with which he or shaffliated;

(iii) his or her authorized title in the foreign country of his or her admissiomrattice,
which may be used in conjunction with the name of seintry;and

v ythe title Aforeign | egal consul tant, 0 whi
Aadmi tted to the practice of | aw i nto] name
practice] . o

5.2Not Unauthorized Practice of Law. A duly licensedeign legal consultant acting in
accordance with the foregoing limitations shall not be considered engaged in the
unauthorized practice of law for purpose<=ok. c. 221, § 46A0r any success@rovision).

Section 6. Rights and Obligations.

6.1 Rules of Professional Conduct. Subject to the limitations set forth in Section 5 of this
Rule, a person licensed to practice as a foreign legal consultantthisdeule shall be
entitled and subject to the rights and obligations set forlRuie 3:07(MassachusetRules
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of Professional Conduct) or arising from the other conditions and requirements that apply to
amember of the bar of this Commonwealth under the rules of the Supreme Judicial Court.

6.2 Affiliation. A person licensed to practice as a foreign legal consultant und&ulas
may affiliate with one or more members of the bar of this Commonwealth, inglugin

(a) employing one or more members of the bar of @osmmonwealth;

(b) being employed by one or more members of the bar of this Commonwealth or by any
partnership or professional corporation which includes members of the bar of this
Commonwealth or which aintains an office in this Commonwealtr;

(c) being a partner in any partnership or shareholder in any professional corpetation
includes members of the bar of this Commonwealth or which maintains an office in this
Commonwealth.

6.3 Privilege. A person tiensed to practice as a foreign legal consultant under thisRalle
enjoy the same attornajient privilege, workproduct privilege and similar professional
privileges as members of the bar of tBismmonwealth.

Section 7. Service of Process.

7.1 Appointment of Clerk as Agent for Service of Process. Every person licensed to practice
as a foreign legal consultant under these Rules shall execute and file with the Supreme
Judicial Court, in such form and manner as such court may prescribe, an instinme

writing, setting forth his or her address in this Commonwealth and designating the Clerk of
the Supreme Judicial Court for Suffolk County as his or her agent upon whom process may
be served, with like effect as if served personally upon him oirhany action or

proceeding thereafter brought against him or her and arising out of or based upon any legal
services rendered or offered to be rendered by him or her within the Commonwealth or to
residents of this Commonwealth, whenever after due dilgsacvice cannot be made upon

him or her at such address or at such new address in this Commonwealth as he or she shall
have filed in the office of such Clerk by means of a supplemental instrumenting.

7.2 Effect of Service on Clerk. Service of processsuch Clerk, pursuant to the designation

filed as aforesaid, shall be made by personally delivering to and leaving with such Clerk, or
with a deputy or assistant authorized by him or her to receive such service, at his or her

office, duplicate copies a&fuch process together with a fee of $10. Service of process shall be
complete when such Clerk has been so served. Such Clerk shall promptly send one of such
copies to the foreign legal consultant to whom the process is directed, by certified mail,
returnreceipt requested, addressed to such foreign legal consultant at the address specified by
him or her agforesaid.

Section 8. Revocation of License.

In the event that the Supreme Judicial Court determines that a person licensed as a foreign
legal consultint under this Rule no longer meets the requirements for licensure set forth in
Section 1 of this Rule, it shall revoke the license granted to such person hereunder.



Section 9. Admission to the Bar.

In the event that a person licensed as adorkggal consultant under this Rule is

subsequently admitted as a member of the bar of this Commonwealth under the provisions of
the Rules governing such admission, the license granted to such person hereunder shall be
deemed superseded by the licensetghto such person to practice law as a member of the

bar of this Commonwealth.

Section 10. Application for Waiver of Provisions.

The Supreme Judicial Court, upon application, may in its discretion vary the application of or
waive any provision of this iRe where strict compliance will cause undue hardship to the

applicant. Such application shall be in the form of a verified petition setting forth the
applicantds name, age and residence address,

3:06 Use of Limited Liability Entities.

(1)As used in this rule, the term fentityo sh.
liability company, or a limited liability partnership organized to practice law pursu#m to

laws of any state or other jurisdictionthe United States and which practices law in the
Commonwealth. The provisions of such laws shall be applicable to attorneys practicing law

in the Commonwealth subject to the terms and conditions of this rule. Such terms and

conditions are necessary aagpropriate for the purpose of making the provisiorntbage

| aws applicable to attorneys. As wused in thi
of a professional corporation, a member of a limited liability company, or a partner of a

limited liability partnership.

(2) In addition to other provisions required by law, the articles of organizatsimdar
organi zational document (66Chartero) of weach
compliance with the followingequirements:

(@) All owners slall be persons who are duly licensed by this court to practice law in the
Commonwealth, if they are actively engaged in the practice of law @ahemonwealth,

or duly licensed by the licensing authority of the jurisdiction in which they are actively
engaed in the practice of law. All owners shall be in good standing before this court or
before the licensing authority of the jurisdiction in which they are actively engaged in the
practice of law, and all owners of the entity shall own their shares oratimership

interests in their own right. All owners shall be individuals who, except for temporary
absence due to iliness or accident, time spent in the Armed Services of the United States,
vacations, and leaves of absence not to exceed two years, @ed/asigaged in the

practice of law as employees or owners of the entity. Notwithstanding the foregoing, an
owner may be an entity rather than an individual, provided that the owners of such entity
are individuals who satisfy all of the other conditionshig rule.

(b) Any owner who ceases to be eligible to be an owner and the executor, admingtrator,
other legal representative of a deceased owner shall be required to dispose of his or her
shares or other ownership interests as sooeas®nably possible either to the entity or to
an individual or entity duly qualified to be an owner of ¢indity.



(c) The name of the entity shall contain words or abbreviations that indicate that it is a
limited liability entity and shall also céorm to the requirements dass.R.Prof.C7.5.

(d) All owners of the entity shall, by becoming owners, agree to the provisions of this rule,
including without limitation paragraph (3) of thigle.

(e) All directors of aprofessional corporation and managers of a limited liability company,
as the case may be, shalldveners.

(3) The following provisions are established with respect to the liability of the ownans of
entity with respect to damages which arise out of thispeance of legal services by the
entity, such provisions to be in addition to any statutory or common law rules of general
application which deal with the liability of entities and treimers:

(a) Each owner of the entity shall be personally liable for aiges which arise out of the
performance of legal services on behalf of the entity and which are caused by his or her
own negligent or wrongful act, error, or omission. Owners of the entity whoseraots,

or omissions did not cause the damages shabe&personally liable therefor, whether or

not they have agreed with any owners or employees or other persons to contribute to the
payment of the liability, except to the extent provided in subparagraphs (b), (€J)).and

(b) All the owners of an entity whh is a professional corporation at the time of any
negligent or wrongful act, error, or omission of any owner or employee of saidvemitity
occurs in the performance of legal services by said entity and which results in damages to
the person or persoffiar whom the services were being performed shall be jointly and
severally liable for such damages, but only to the extent of the excess, if any, os(jithe

of $50,000 plus the product of $15,000 multiplied by the number of owners and employees
of saidentity at the time of such act, error, or omission who are duly licensed by this court
to practice law in the Commonwealth, or duly licensed to practice law by the licensing
authority in the jurisdiction in which they practice, and who are owners of gloged by

said entity as lawyers, but not in excess of $500,000 in the aggregate, over (2) the sum of
the assets of said entity and the proceeds of any insurance policy issued to it which are
applied to the payment of sudamages.

(c) Each entity which isot a professional corporation shall maintain at all times either (a)
professional liability insurance covering negligence, wrongful acts, errors, and omagsions
said entity and its owners and employees in connection with their performance of legal
servces in an amount per claim and in an annual aggregate limit, exclusive of any
deductible or retention, not less than the Designated Amount, or (b) a specifically
designated and segregated fund for the satisfaction of judgments against said entity or its
owners or employees based on their professional negligence, wrongful acts, errors, or
omissions in connection with their performance of legal services in not less than the
Designated Amount, maintained as (i) a deposit in trust or a bank escrow of cash, bank
certificates of deposit, or United States Treasury obligations, or (ii) a bank letter obcredit
an insurance company bond. As usemearher ei n t
$50,000 plus the product of $15,000 multiplied by the number of owneenapldyee®f

said entity who are licensed to practice law in the Commonwealth or another jurisdiction,
but not in excess of $500,000 in the aggregate. If such an entity fails to maintain insurance
or a fund in the Designated Amount in compliance with s, its owners at the time

when a professional liability claim is asserted shall be jointly and severally lighke to



claimant for an amount not to exceed the Designated Amount applicable at that time, less
the sum of the assets of saidtity and the proceeds of any professional liability insurance
policy issued to it which are applied to the payment of said liability.

dlIf an entity is an owner (an Aownership
provisions of subparagrapfe), (b), and (c) shall apply to each of the individual owners of
such ownership entity or such partners, and the formulas in subparagraphs (b) and (c) shall
be based on all of the individual owners, partners, and employees of the entity or general
partneship and of each ownership entity and partner thereof who is licensed to practice
law.

(4) The entity shall at all times comply with all applicable standards of professional conduct
which may be established by this court or by the licensing authority géiasgiction in

which the entity practices law. Any violation of such standards shall be grounds for this
court, after hearing and if it deems the circumstances appropriate, to terminate or gwespend
right of the entity to practice law in tt@mmonweah.

(5) Nothing in this rule shall be deemed to diminish or change the obligation of each attorney
who is an owner of or who is employed by the entity or an ownership entity to conduct the
practice of law in accordance with generally recognized standardsfesgional conduct

and in accordance with any specific standards which may be promulgated by this court or the
licensing authority of the jurisdiction in which the attorney practices. Any attorney who by

act or omission causes the entity to act or fagddbin a way which violates any applicable
standard of professional conduct, including any provision of this rule, shall be personally
responsible for such act or omission and shall be subject to dis¢heiregor.

(6) Nothing in this rule shall be deemexdrhodify, abrogate, or reduce the attoroégnt
privilege or any comparable privilege or relationship whether statutory or derivinghfieom
commonlaw.

(7) Nothing in this rule shall prohibit the use of a voting trust to hold stock of a professional
corpoation. For all purposes under this rule, a person who holds a beneficial intstest in

a voting trust shall be treated as a shareholder of the corporation, and, additionally, shall be
deemed to own in his or her own right a percentage of shares iorgogation equal to his

or her percentage of beneficial interest in the shares held by the tvoshg

(8) An entity which is a limited liability partnership or a limited liability company shall not
be deemed to be an Gilacs221086 ati ono pursuant

3:07 Massachusetts Rules of Professional Conduct.
PREAMBLE AND SCOPE
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[1] A lawyer, as a member of tiegal profession, is a representative of clients, an officer
of the legal system and a public citizen having special responsibility for the quality of
justice.


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter221/Section46

[2] As a representative of clients, a lawyer performs various functions. As adJewyea
provides a client with an informed understanding of the client's legal rights and obligations
and explains their practical implications. As advocate, a lawyer zealously asserts the client's
position under the rules of the adversary system. As iagQta lawyer seeks a result
advantageous to the client but consistent with requirements of honest dealings with others.
As an evaluator, a lawyer acts by examining a client's legal affairs and reporting about them
to the client or to others.

[3] In addtion to these representational functions, a lawyer may serve as-paltyd

neutral, a nonrepresentational role helping the parties to resolve a dispute or other matter.
Some of these Rules apply directly to lawyers who are or have served gsatitynteutrals.

See, e.g., Rules 1.12 and 2.4. In addition, there are Rules that apply to lawyers who are not
active in the practice of law or to practicing lawyers even when they are acting in a
nonprofessional capacity. For example, a lawyer who commits iinatheé conduct of a

business is subject to discipline for engaging in conduct involving dishonesty, fraud, deceit,
or misrepresentation. Séaile 8.4

[4] In all professional functions a lawyer should be competenimpt, and diligent. A

lawyer should maintain communication with a client concerning the representation. A
lawyer should keep in confidence information relating to representation of a client except
so far as disclosure is required or permitted by tHedRef Professional Conduct or other
law.

[5] A lawyer's conduct should conform to the requirements of the law, both in professional
service to clients and in the lawyer's business and personal affairs. A lawyer should use the
law's procedures only fordéimate purposes and not to harass or intimidate others. A lawyer
should demonstrate respect for the legal system and for those who serve it, including judges,
other lawyers and public officials. While it is a lawyer's duty, when necessary, to challenge
the rectitude of official action, it is also a lawyer's duty to uphold legal process.

[6] As a public citizen, a lawyer should seek improvement of the law, access to the legal
system, the administration of justice and the quality of sereicdered by the legal

profession. As a member of a learned profession, a lawyer should cultivate knowledge of the
law beyond its use for clients, employ that knowledge in reform of the law and work to
strengthen legal education. In addition, a lawyer shurther the public's understanding of

and confidence in the rule of law and the justice system because legal institutions in a
constitutional democracy depend on popular participation and support to maintain their
authority. A lawyer should be mindful deficiencies in the administration of justice and of

the fact that the poor, and sometimes persons who are not poor, cannot afford adequate legal
assistance. Therefore, all lawyers should devote professional time and resources and use
civic influence to asure equal access to our system of justice for all those who because of
economic or social barriers cannot afford or secure adequate legal counsel. A lawyer should
aid the legal profession in pursuing these objectives and should help the bar reglflate itse
the public interest.

[7] Many of a lawyer's professional responsibilities are prescribed in the Rules of
Professional Conduct, as well as substantive and procedural law. However, a lawyer is also
guided by personal conscience and the approbatiproééssional peers. A lawyer should

strive to attain the highest level of skill, to improve the law and the legal profession and to
exemplify the legal profession's ideals of public service.

[8] A lawyer's responsibilities as a representative of clients, an officer of the legal system
and a public citizen are usually harmonious. Thus, when an opposing party is well



represented, a lawyer can be a zealous advocate on behalf of a client andna¢ tisa
assume that justice is being done. So also, a lawyer can be sure that preserving client
confidences ordinarily serves the public interest because people are more likely to seek
legal advice, and thereby heed their legal obligations, when theytkieaw

communications will be privat&he legal profession is largely sgibverning. Although

other professions also halveen granted powers of sgibvernment, the legal profession is
unique in this respect because of the close relationship betwegemtbession and the
processes of government and law enforcement. This connection is manifested in the fact
that ultimate authority over the legal profession is vested largely cotirés.

[9] In the nature of law practice, however, conflicting respolisés are encountered.
Virtually all difficult ethical problems arise from conflict between a lawyer's responsibilities
to clients, to the legal system, and to the lawyer's own interest in remaining an ethical
person while earning a satisfactory livindiélRules of Professional Conduct often

prescribe terms for resolving such conflicts. Within the framework of these Rules, however,
many difficult issues of professional discretion can arise. Such issues must be resolved
through the exercise of sensitivefassional and moral judgment guided by the basic
principles underlying the Rules. These principles include the lawyer's obligation zealously
to protect and pursue a client's legitimate interests, within the bounds of the law, while
maintaining a professimal, courteous, and civil attitude toward all persons involved in the
legal system.

[10] Although other professions have been granted powers ej@etfrnment, the legal

profession is unique because of the close relationship between the professian and th
processes of government and law enforcement. This connection is manifested in the fact that
ultimate authority over the legal profession is vested largely in the courts.

[11] To the extent that lawyers meet the obligations of their professional céfieng,

occasion for further government regulation is obviated. An independent legal profession is
an important force in preserving government under law, for abuse of legal authority is
more readily challenged by a profession whose members are not dependenemment

for the right to practice.

[12] The legal profession's relative autonomy carries with it special responsibilities-of self
government. The profession has a responsibility to assure that its regulations are conceived
in the public interest andot in furtherance of parochial or séiterested concerns of the

bar. Every lawyer is responsible for observance of the Rules of Professional Conduct. A
lawyer should also aid in securing their observance by other lawyers. Neglect of these
responsibilites compromises the independence of the profession and the public interest
that it serves.

[13] Lawyers play a vital role in the preservation of society. The fulfillment of this role requires
an understanding by lawyers of their relationship to our lggaés. The Rules of Professional
Conduct, when properly applied, serve to define that relationship.

SCOPE

[14] The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are
imperatives, cast in the terms "shall" or "shall not." These define pcopduct for purposes of
professional discipline. Others, generally cast in the term "may," are permissive and define areas
under the Rules in which the lawyer has discretion to exercise professional judgment. No



disciplinary action should be taken whée tawyer chooses not to act or acts within the bounds

of such discretion. Other Rules define the nature of relationships between the lawyer and others.
The Rules are thus partly obligatory and disciplinary and partly constitutive and descriptive in
that ey define a lawyer's professional role.

[15] The Rules presuppose a larger legal context shaping the lawyer's role. That context includes
court rules and statutes relating to matters of licensure, laws defining specific obligations of
lawyers, and subgtéive and procedural law in general. The Comments are sometimes used to
alert lawyers to their responsibilities under such other law.

[16] Compliance with the Rules, as with all law in an open society, depends primarily upon
understanding and voluntaryropliance, secondarily upon reinforcement by peer and public
opinion, and finally, when necessary, upon enforcement through disciplinary proceedings. The
Rules do not, however, exhaust the moral and ethical considerations that should inform a lawyer,
for noworthwhile human activity can be completely defined by legal rules. The Rules simply
provide a framework for the ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer's authority and responsibility,

principles of substantive law external to these Rules determine whether dacliget

relationship exists. Most of the duties flowing from the cliemtyer relationshi@ttach only

after the client has requested the lawyer to render legal services and the lawyer has agreed to do
so. But there are some duties, such as that of confidentiality under Rule 1.6, that attach when the
lawyer agrees to consider whether a cHentyer relationship shall be established. See Rule 1.18.
Whether a clientawyer relationship exists for any specific purpose can depend on the
circumstances and may be a question of fact.

[18] Under various legal provisions, including constitutional ustayy, and common law, the
responsibilities of government lawyers may include authority concerning legal matters that
ordinarily reposes in the client in private cli¢atvyer relationships. For example, a lawyer for a
government agency may have authooitybehalf of the government to decide upon settlement or
whether to appeal from an adverse judgment. Such authority in various respects is generally
vested in the Attorney General, and Federal counterparts, and the same may be true of other
government lavofficers. Also, lawyers under the supervision of these officers may be authorized
to represent several government agencies in intragovernmental legal controversies in
circumstances where a private lawyer could not represent multiple private clientslstheyaga

have authority to represent the "public interest" in circumstances where a private lawyer would
not be authorized to do so. These Rules are not meant to address the substantive statutory and
constitutional authority of the Attorney General whenesgsmg for the Commonwealth to

assume primary control over the litigation and to decide matters of legal policy on behalf of the
Commonwealth, or any other substantive statutory authority of government lawyers.

[19] Failure to comply with an obligation prohibition imposed by a Rule is a basis for invoking

the disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer's conduct
will be made on the basis of the facts and circumstances as they existed at the time of the conduct
in guestion and in recognition of the fact that a lawyer often has to act upon uncertain or
incomplete evidence of the situation. Moreover, the Rules presuppose that whether or not
discipline should be imposed for a violation, and the severity of a sambtipand on all the
circumstances, such as the willfulness and seriousness of the violation, extenuating factors and
whether there have been previous violations.

[20] Violation of a Rule should not itself give rise to a cause of action against a lawysroudbal
it create any presumption in such a case that a legal duty has been breached. "A violation of a
canon of ethics or a disciplinary rule . . . is not itself an actionable breach of duty to a client.”



Fishman v. Brooks396 Mass. 643, 649 (1986). In addition, violation of a Rule does not
necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer in
pending litigation. The Rules are designed to provideaqad to lawyers and to provide a

structure for regulating conduct through disciplinary agencies. The Rules are not designed to be a
basis for civil liability, but they may embody a substantive principle of law that furnishes the

basis for disqualificatiolor a nordisciplinary liability. The fact that a Rule is a just basis for a
lawyer's seassessment, or for sanctioning a lawyer under the administration of a disciplinary
authority, does not imply that an antagonist in a collateral proceeding or tran$a standing

to seek enforcement of the Rule. "As with statutes and regulations, however, if a plaintiff can
demonstrate that a disciplinary Rule was intended to protect one in his position, a violation of that
Rule may be some evidence of the attoimaeggligence.” Id. at 649.

[21] The Rules are authoritative. The Comment accompanying each Rule explains and illustrates
the meaning and purpose of the Rule. The Preamble and this note on Scope provide general
orientation. The Comments to each Rule aterided as guides to interpretation. They are meant

to assist lawyers in applying the Rules, and disciplinary authorities and courts may rely on the
Comments in determining whether a lawyer has violated the Rules.


http://masscases.com/cases/sjc/396/396mass643.html

CLIENT -LAWYER RELATIONSHIP

Rule 1.0: Terminology

The following definitions are applicable to the Rules of Professional Conduct:

@fiBar associationo includes an association o
of law.

(b)hiBeli efo or fAbelievesoO denotes that the per
to be true. A persondés belief may be inferre

(c) "Confidential information” is defined iRule 1.6(a)

dAConfirmed in writing, o0 when used in refere
informed consent that is given in writing by the person or a writing that a lawyer promptly

transmits to the person confirming an oral informed cans8ee paragraph (f) for the definition

of Ainformed consent. o I f it is not feasibl
gives informed consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

efFirmo or Alaw firmd denotes a | awyer or | a
corporation, limited liability entity, sole proprietorship or other association authorized to practice
law; or lawyers employed in a legal services organization or tla¢ degartment of a

corporation, government entity, or other organization.

MAFraudo or Afraudul entodo denotes conduct tha
and has a purpose to deceive.

(@il nf or med consent 0 ¢ersontd &psopasdu eouraegpficenductaftet by
the lawyer has communicated adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of conduct.

(hAaKnowi ngl y, 0o ik n o esactual kmowledfekohtloevast 0 quistion oAt
personb6és knowledge may be inferred from circ

MAiPartnero denotes a member of a partnership
professional corporation, or a member of an associatio el to practice law.

g)hPersono includes a corporation, an associ a
organization or legal entity.

kKynQualified | egal assistance organizationo n
assistance fite; or a bona fide organization that recommends, furnishes or pays for legal

services to its members or beneficiaries, provided the office, service, or organization receives no
profit from the rendition of legal services, is not designed to procureciaddrenefit or legal

work for a | awyer as a private practitioner,
a client to challenge the approved counsel o
is not in violation of any applicéd law.

hAReasonabl ed or Areasonablyo when used in r



conduct of a reasonably prudent and competent lawyer.

(mMiReasonabl e beliefo or Areasonably believe:
thelawyer believes the matter in question and that the circumstances are such that the belief is
reasonable.

(nWnReasonably should knowo when used in refer
reasonable prudence and competence would ascertain tiee imafuestion.

(o) "Sexual relations" denotes sexual intercourse or the intentional touching of an intimate part of
the lawyer or another person for the purpose of sexual arousal or sexual gratification.

(p)h St ateo includes the District of Columbi a,

(A Substantial 6 when used in reference to deg
and weighty importance.

MATri bunal 0 d erbitatoeisa banding arbitration pragaeding, or a legislative

body, administrative agency or other body acting in an adjudicative capacity. A legislative body,
administrative agency or other body acts in an adjudicative capacity when a neutral affemal,

the presentation of evidence or legal argument by a party or parties, will render a binding legal
judgment directly affecting a partyodés intere

(s)AWritingd or fAwrittend denot esnicationtoangi bl e o
representation, including handwriting, typewriting, printing, photostating, photography, audio or
videorecording and electronic communications
symbol or process attached to or logically assediatith a writing and executed or adopted by a
person with the intent to sign the writing.

(t) These Rules shall be known and cited as the Massachusetts Rules of Professional Conduct
(Mass. R. Prof. C.).

Added March 26, 2015, amended July 13, 2022, effective October 1, 2022.
Comment
Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonalilectiesdter.




If a | awyer has obtained a clientbés informed c
consent so long as it is confirmed in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm witharagraph (d) can depend on the

specific facts. For example, two practitioners who share office space and occasionally consult or
assist each other ordinarily would not be regarded as constituting a firm. Howeverpreay
themselves to the publio & way that suggests that they are a firm or conduct themselves as a
firm, they should be regarded as a firm for purposes of the Rules. The terms of any formal
agreement between associated lawyers are relevant in determining whether they are a firm, as is
the fact that they have mutual access to information concerning the clients they serve.
Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the Rule that is
involved. A group of lawyers could be regarded as a firm for mapof the Rule that the same
lawyer should not represent opposing parties in litigation, while it might not be so regarded for
purposes of the Rule that information acquired by one lawyer is attribuaedttzer.

[3] With respect to the lawtepartment of an organization, including the government, there is
ordinarily no question that the members of the department constitute a firm within the meaning of
the Rules of Professional Conduct. There can be uncertainty, however, as to the iddmgity of
client. For example, it may not be clear whether the law department of a corporation represents a
subsidiary or an affiliated corporation, as well as the corporation by which the members of the
department are directly employed. A similar question cise @oncerning an unincorporated
association and its locaffiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization

different components of it may constitute a firm or firms for purposes of fudss.

Fraud

B]When used in these Rules, the terms Afraudo ¢
characterized as such under the substantive or procedural law of the applitsdilgion and

has a purpose to deceive. This does not include merely negligent misrepresentation or negligent

failure to apprise another of relevant information. For purposes of these Rules, itdsassary

that anyone has suffered damages or raliethe misrepresentation or failurariform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent
of a client or other person (e.g., a former client or, under certain circumstances, a prospective
client) before accepting or continuing representation or pursuing a course of c8educt.

e.g.,Rules 1.2(¢)1.6(a)andl1.7(b) The communication necessdoyobtain such consent will

vary according to the Rule involved and the circumstances giving rise to the need to obtain
informed consent. The lawyer must make reasonable efforts to ensure that the client or other
person possesses information reasonablyguate to make an informed decision. Ordinarily, this

will require communication that includes a disclosure of the facts and circumstances giving rise to
the situation, any explanation reasonably necessary to inform the client or other person of the
materid advantages and disadvantages of the proposed course of conduct and a discussion of the
clientds or other personbés options and alterna
for a lawyer to advise a client or other person to seek the advatkesfcounsel. A lawyer need

not inform a client or other person of facts or implications already known to the client or other
person; nevertheless, a lawyer who does not personally inform the client or other person assumes
the risk that the client or othperson is inadequately informed and the consent is invalid. In
determining whether the information and explanation provided are reasonably adequate, relevant
factors include whether the client or other person is experienced in legal matters generally and
making decisions of the type involved, and whether the client or other person is independently
represented by other counsel in giving the consent. Normally, such persons need less information
and explanation than others, and generally a client or p#teon who isndependently




represented by other counsel in giving the consent should be assumed to have given informed
consent.
[7] Obtaining informed consent will usually require an affirmative response by the claheor

person.lgener al , a | awyer may not assusilencconsent f
Consent may be inferred, however, from the conduct of a client or other person who has

reasonably adequate information about the matt
consent be confirmed in writing. SBelles 1.fb) and1.Y a ) . For a definition o
ficobinrmed in writing, o see paragraphs (q) and (

obtained in a writing signed by the client. See, ®gles 1.8a) and (g). For a definition of
isigned, 06 see paragraph (q).
[8] Thefinal category of qualified legal assistance organization requires thatgeization

ireceives no profit from the rendition of | ega
services operation of the organization; it does not prohibitetteipt of a courawarded fee that

would result in a fAprofitdo from that particul a
operating gain in a fiscal year does not creat

Rule 1.1 Competence.

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for
the representation.

Adopted March 26, 2015, effective July 1, 2015.
Comment

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter,

t he | awyer 6s gheen elraany eerxbpse rtireanicnei,ngt and exper.
the preparation and study the lawyer is able to give the matter and whether it is feasible to
refer the matter to, or associate or consult with, a lawyer of established competence in the
field in question. In many instances, the required proficiency is that of a general practitioner.
Expertise in a particular field of law may be required in some circumstaSeeRule 7.2

[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioneith long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal
problems. Perhaps the most fundamental legal skill consists of determining whatl&gal of
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided theaghdciation of a

lawyer of established competence in the fielduestion.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer
does not have the skill ordinarily required where referral to or consultation or assweithti
another lawyer would be impractical. Even in an emergency, however, assistance should be
limited to that reasonably necessary in the circumstances,-banilidered action under
emergency conditionsintetemtn j eopardi ze the cli el




[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who is appointed as
counsel for an unrepresented person. SeeRalge6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual
and legal elements of the problem, and use of methods and procedures meeting the standards
of competent practitioners. It alsaclodes adequate preparation. The required attention and
preparation are determined in part by what is at stake; major litigation and complex
transactions ordinarily require more extensive treatment than matters of lesser compiexity
consequence. An agment between the lawyer and the client regarding the scope of the
representation may limit the matters for which the lawyer is responsibl®ubeé.2(c)

Retaining or Contracting With Other Lawyers

[6(]Bef ore a | awyer retains or contracts with o
provide or assist in the provision of legal services to a client, the lawyer should ordinarily

obtain informed consent fno the client and must reasonably believe that the btlaewy e r s 6
services will contribute to the competent and ethical representation of theSsient.

alsoRules 1.allocation of authority)1.4 (communication with client)1.5(e)(fee

sharing),1.6 (confidentiality), ands.5(a)(unauthorized practice of law). The reasonableness
ofthedecisiond r et ain or contract with other | awyer
depend upon the circumstances, including the education, experience and reputation of the

nonfirm lawyers; the nature of the services assigned to the nonfirm lawyers; and the legal
protections, professional conduct rules, and ethical environments of the jurisdictions in which

the services will be performed, particularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services ttighean a

particular matter, the lawyers ordinarily should consult with each other and the client about

the scope of their respective representations and the allocation of responsibility among them.
SeeRule 1.2 When makig allocations of responsibility in a matter pending befdridanal,

lawyers and parties may have additional obligations that are a matter of law beyond the scope

of these Rules, such as in the contextisfovery.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of ¢ghanges
the law and its practice, including the benefits and risks associated with relevant technology,
and engage in continuing study agdlication.

Rule 1.2: Scope of Representation and Allocation of Authority Between Client and
Lawyer

(@) A lawyer shall seek the lawful objectives of his or her client through reasanadlgble

means permitted by law and these Rules. A lawyer does not violate thjshBwever, by

acceding to reasonable requests of opposing counsel which do not prejudice the rights of his

or her clientpy being punctual in fulfilling all professional commitments, by avoiding

offensive tactics, or by treating with courtesy and carsition all persons involved in the

|l egal process. A |l awyer shall abide by a cli
settl ement of a matter. In a criminal <case,
after consultation with the lawyer, tsa plea to be entered, whether to waive jury trial, and

whether the client wiltestify.



A | awyerds representation of a climnt, i nc
constitute an endor s ecoromit, socidl, otmoral viemMsore nt 6 s po
activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasaumadide
the circumstances and the client gives inforroaasent.

(d) A lawyer shall not counsel a client to engage, or assigtat,an conduct that thawyer
knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any
proposed course of conduct with a client and may counsel or assist a client to make a good
faith effort to determine the validity, goe, meaning, or application of tlaav.

Adopted March 26, 2015, effective July 1, 2015.

Comment

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be
served by |l egal representation, within the | i mi
obligations. The decisions specified in paragraph (a), such akexhetsettle a civil matter, must

also be made by the client. Jeele 1.4(a)(1f or t he | awyerods duty to cor
client about such decisions. Wi t fivesmre®mpee ct t o
pursued, the lawyer shall consult with the client as requireriuby 1.4(a)(2and may take such

action as is impliedly authorized to carry out the representation.

[1A] In consulting with a clienabout the means to accomplish a client's objectives, a lawyer must

take into consideration the lawyer's own professional obligations in dealing with third parties, see

Rules 4.34.4, and the lawyer's duties as amvocate, seBules 3.13.9. A lawyer should not

permit a client's personal prejudices or animosities to dictate the lawyer's treatment of the

opposing party or counsel or others involved in the legal proceshanld seject client requests

to engage in abusive tactics.

[2] On occasion, however, a lawyer and a client may disagree about the means to be used to
accomplish the clientds objectives. Clients n
their lawyer with respect to the means to be used to accomplish bfegtiees, particularly with

respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the client

regarding such questions as the expense to be incurred and concern for third persons who might be
adversely affected. Becausdktle varied nature of the matters about which a lawyer and client

might disagree and because the actions in question may implicate the interests of a tribunal or

other persons, this Rule does not prescribe how such disagreements are to be resolvéy, Other
however, may be applicable and should be consulted by the lawyer. The lawyer should also

consult with the client and seek a mutually acceptable resolution of the disagreement. If such

efforts are unavailing and the lawyer has a fundamental disagreevith the client, the lawyer

may withdraw from the representation. $ade 1.16(b)(4) Conversely, the client may resolve

the disagreement by discharging the lawyer. Bde 1.16(a)(3)

[3] At the outset of a representation and subje&iule 1.4 the client may authorize the lawyer to

take specific acti on ther condulatiom Absemtratimaterial bhangein f wi
circumstances, a lawyer may rely on such an advance authorization. The client may, however,

revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capaeity,ltha wy er 6 s dut y

~

abide by the clientbés decRuel.bdns is to be gui de

I ndependence from Clientds Views or Activities
[5] Legal representation should not be denied to people who are unabiteddexdal services, or

whose cause is controversial or the subject of popular disapproval. By the same token,
representing a client does not constitute appr.

Agreements Limiting Scope of Representation




[6] The sope of services to be provided by a lawyer may be limited by agreemetitevith

client or by the terms under whithedientt he | awye.l
When a lawyer has been retained by an insurer to represent an insuegdipie, the

representation may be limited to matters related to the insurance coverage. A limited

representation may be appropriate because the client has limited objectives for the

representation. In addition, the terms upon which representation idaketemay exclude
specific means that might otherwise be used
limitations may exclude actions that the client thinks are too costly or that the lawyer regards

as repugnant or imprudent.

[7] Although this Rule afirds the lawyer and client substantial latitude to limit the

representation, the limitation must be reasonable under the circumstances. If, for example, a

clientds objective is |Iimited to securing gel
orderto handle a common and typically uncomplicated legal problem, the lawyer and client
may agree that the | awyerodés services wil/l be

limitation, however, would not be reasonable if the time allotted was fimient to yield

advice upon which the client could rely. Although an agreement for a limited representation

does not exempt a lawyer from the duty to provide competent representation, the limitation is

a factor to be considered when determining the legalvledge, skill, thoroughness and

preparation reasonably necessary for the representatioRueke 1.

[BIA I | agreements concerning a | awyer desr epr es
of Professional Condtiand other law. See, e.Rules 1.11.5 1.8and5.6. Although

paragraph (c) does not r eeqgtioiatindtedtreprasentationlee c | i e |
in writing, the specification of the scope of representation as well as the rate or basis of the

| awyeros fee is generally requir eRdleli5@. be ¢ o mi

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a cle@mhioit

a crime or fraud. This prohibition, however, does not preclude the lawyer from giving an
honesbo pi ni on about the actual consequences that
conduct. Nor does the fact that a client uses advice in a course of action that is criminal or
fraudulent of itself make a lawyer a party to the course of action. Theggiial distinction
between presenting an analysis of legal aspects of questionable conduct and recommending
the means by which a crime or fraud might be committed imitunity.

[10)]When the clientds course of agcttihen | lnavy ealdrse
responsibility is especially delicate. The lawyer is required to avoid assisting the client, for
example, by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how the wrongdoing might be concealed. Adaway not continue assisting a

client in conduct that the lawyer originally supposed was legally proper but then dissovers
criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the
client in the matter. SeRule 1.16(a)But seeRule 3.3(e) In some cases, withdrawal alone

might be insufficient. It may be necessary for the lawyer to give notice of the fact of
withdrawal and to disaffirm any opinion, documeaffirmation or the like. SeBule4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with special obligations
dealings with deneficiary.

[12] Paragraph (d) applies whether or notdleérauded party is a partyttoe

transaction. Hence, a lawyer must not participate in a transaction to effectuate criminal or
fraudulent avoidance of tax liability. Paragraph (d) does not preclude undertaking a criminal
defense incident to a general ratifor legal services to a lawful enterprise. The last clause

of paragraph (d) recognizes that determining the validity or interpretation of a statute or
regulation may require a course of action involving disobedience of the statute or regulation
of the interpretation placed upon it by governmeatghorities.

[13] If a lawyer comes to know or reasonably should know that a client expects assistance
permitted by the Rules of Professional Conduct or other law or if the lawyer intexads to




contrary to the clientds instructions, the |
l i mitations on t Raeld4syer 6s conduct. See

Rule 1.3 Diligence.

A lawyer shall act with r@sonable diligence and promptness in representing a client. The
lawyer should represent a client zealously within the bounds of the law.

Adopted March 26, 2015, effective July 1, 2015.

Comment

[1] A lawyer should pursue a matter on behalf of a cliEspite opposition, obstruction or
personal inconvenience to the lawyer, and take whatever lawful and ethical measures are

required to vindicate a clientbés cause or en:i
and dedication to the interests of theait and wi th zeal i n advocacy

behalf. A lawyer is not bound, however, to press for every advantage that might be realized

for a client. For example, a lawyer may have authority to exercise professional disaretion
determining the mears/ which a matter should be pursued. Bege 1.2 The | awyer 6s
to act with reasonable diligence does not require the use of offensive tactics or preclude the
treating of all persons involved in the legal process wotlrtesy and respect.

[2]A | awyer s work | oad must be c ocompetenllyl ed so
[3] Perhaps no professional shortcoming is more widely resented than procrastination. A

clientds interests often gedtimebre¢he changesof sel y af i

conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the

clientbés | egal position may be destroyed. EV:¢

substance, however, unreasonable delaycaase a client needless anxiety and undermine
confidence in the | awyerdés trustworthiness.
promptness, however, does not preclude a lawyer from agreeing to a reasonable reqjuest for
postponement that will not prejudie t h e clle.wy er 6 s

[4] Unless the relationship is terminated as provideRlule 1.16 a lawyer should carry

through to conclusion al/l matters undertaken

to a specific matig the relationship terminates when the matter has been resolved. If a lawyer
has served a client over a substantial period in a variety of matters, the client sometimes may
assume that the lawyer will continue to serve on a continuing basis unlessybedaws

notice of withdrawal. Doubt about whether a cli&awyer relationship still exists should be
clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the

| awyer is |l ooking aftlawerhabtoeasedltoideso.tFdr exampfef ai r s

if a lawyer has handled a judicial or administrative proceeding that produced a result adverse
to the client and the lawyer and the client have not agreed that the lawyer will handle the
matter on appeal, the lawymust consult with the client about the possibility of appeal before
relinquishing responsibility for the matter. SRele 1.4(a)(2) Whether the lawyer is

obligated to prosecute the appeal for the client may depend sodpe of the representation

the lawyer has agreed to provide to the client. Bde 1.2

[5]To prevent neglect of client mat diwbiliy, i n t he

the duty of diligence masequire that each practitioner prepare a plan, in conformity with
applicable rules, that designates another competent lawyer to review client files, notify each
client of the | awyerods death or dimnedmiel i ty,
protective action. Se8.J.C. Rule 4:01, g4.

/



Rule 1.4 Communication.

(@) A lawyershall:

(1) promptly inform the client of any decision or circumstance with respect to which

the clientods i nf orRuledO(giwragsiredbytheseaRulesief i ned i

(2reasonably consult with the client about t

to be accomplished;

(3) keep the client reasonably informed about the status onhstier;

(4) promptly comply with reasonable requests for information; and

(B)consultwi t h t he client about any relevant | i mi
lawyer knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably saget permit the client to
make informed decisions regarding teeresentation.

Adopted March 26, 2015, amended July 13, 2022, effective October 1, 2022.
Comment

[1] Reasonable communication between the lawyer and the client is necessarglienthe
effectively to participate in theepresentation.

Communicating with Client

[2] If these Rules require that a particular decision about the representation be made by the

client, paragraph (a)(1) requires that the lawyer promptly consult with and ¢ebuee c | i ent 0 s
consent prior to taking action unless prior discussions with the client have resolved what

action the client wants the lawyer to take. For example, a lawyer who receives from opposing
counsel an offer of settlement in a civil controversy pradfered plea bargain in a criminal

case must promptly inform the client of its substance unless the client has premioatgd

that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or

reject the offer. SeRBule 1.2(ajand Comment #hereto.

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means

to be used to accompl i sh t h-edeperddingeontoththe obj ect |
importance of the action under consideration and the feasibility of consulting with the-client

this duty will require consultation prior to taking action. In other circumstances, such as

during a trial when an immediate decision must be made, the exigeneysufudtion may

require the lawyer to act without prior consultation. In such cases the lawyer must nonetheless

act reasonably to inform the client of actions the lawyer has takenorithee nt 6 s

behalf. Additionally, paragraph (a)(3) requires that theylavkeep the client reasonably

informed about the status of the matter, such as significant developments affecting the timing

or the substance of the representation.

[4lA | awyerd6s regular communication with clien
which a client will need to request information concerning the representation. When a client

makes a reasonable request for information, however, paragraph (a)(4) requires prompt

compliance with the request, or if a prompt response is not feasible, thavttes,lor a

member of the | awyerds staff, acknowladge r et
response may be expected. A lawyer should promptly respond to or acknowledge client
communications.




Explaining Matters

[5] The client should hae sufficient information to participate intelligently in decisions
concerning the objectives of the representation and the means by which they qmersoida

to the extent the client is willing and able to do so. Adequacy of communication depends in
part on the kind of advice or assistance that is involved. For example, when there is time to
explain a proposal made in a negotiation, the lawyer should review all important provisions
with the client before proceeding to an agreement. In litigation aelashould explain the
general strategy and prospects of success and ordinarily should consult the client on tactics
that are likely to result in significant expense or to injure or coerce others. On the other hand,
a lawyer ordinarily will not be expectéd describe trial or negotiation strategy in detail. The
guiding principle is that the lawyer should fulfill reasonable client expectations for

i nformation consistent with the duty to act |
requiremerg as to the character @presentation.

[6] Ordinarily, the information to be provided is that appropriate for a client who is a
comprehending and responsible adult. However, fully informing the client according to this
standard may be impracticable, for exden where the client is a child or suffers from
diminished capacity. Sdeule 1.14 When the client is an organization or group, it is often
impossible or inappropriate to inform every one of its members about its lemjed;aff

ordinarily, the lawyer should address communications to the appropriate officials of the
organization. SeRule 1.13 Where many routine matters are involved, a system of liroited
occasional reporting may be arrangeth theclient.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmission of information
when the client would be likely to react imprudently to an immediate communication. Thus, a
lawyer might withhold gsychiatric diagnosis of a client when the examining psychiatrist
indicates that disclosure would harm the client. Ordinarily, a lawyer may not withhold

i nformation to serve the | awyerds own intere:
of anothe person. Rules or court orders governing litigation may provide that information
supplied to a lawyer may not be disclosed to the cliRale 3.4(c)irects compliance with

such rules oorders.

[8] There will becircumstances in which a lawyer should advise a client concerning the
advantages and disadvantages of available dispute resolution options in order tihv@ermit
client to make informed decisions concerningréesentation.

Rule 1.5 Fees.

(a) A lawyer shdl not enter into an agreement for, charge, or collect an illegal or clearly
excessive fee or collect an unreasonable amount for expenses. The factors to be considered
determining whether a fee is clearly excessive includéotloaving:

(1) the time anddbor required, the novelty and difficulty of the questions involvedttand
skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the paréoytdoyment
will preclude other employmeibty thelawyer;

(3) the fee customarily charged in the locality for similar legavices;

(4) the amount involved and the resudtstained,;



(5) the time limitations imposed by the client or by tireumstances;
(6) the nature and length of tipeofessional relationship with tloéient;

(7) the experience, reputation, and ability of the lawyer or lawyers performisgriees;
and

(8) whether the fee is fixed @ontingent.

(b) (1) Except as provided in paragraph (b)(2), the scope of the represeataditime basis

or rate of the fee and expenses for which the client will be responsible stathbrinicated
to the client in writing before or within a reasonable time after commencing the
representation, except when the lawyer will charge a regulangsepted client on the same
basis or rate. Any changes in the basis or rate of the fee or expenses shall also be
communicated in writing to thdient.

(2) The requirement of a writing shall not apply to a sirggesion legal consultation or

where the levyer reasonably expects the total fee to be charged to the client to be less than
$500. Where an indigent representation fee is imposed by a court, no fee agreement has
been entered into between the lawyer and client, and a writing is not required.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered,
except in a matter in which a contingent fee is prohibited by paragraph (d) or other law.
Except for contingent fee arrangements concerning the collection of commecciahts

and of insurance company subrogation claims, a contingent fee agreement shall be in writing
and signed in duplicate by both the lawyer and the client within a reasonable time after the
making of the agreement. One such copy (and proof that thieateptopy has been

delivered or mailed to the client) shall be retained by the lawyer for a period of siaftears

the conclusion of the contingent fee matter. The writing shall stafelkheing:

(1) the name and address of eatibnt;
(2) the name anddalress of the lawyer or lawyers to te¢ained;

(3) the nature of the claim, controversy, and other matters with reference totkdich
services are to hegerformed;

(4) the contingency upon which compensation will be paid, whether and to what extent the
client is to be liable to pay compensation otherwise than from amounts collected @r him
her by the lawyer, and if the lawyer is to be paid any fee for the representation that will not
be determined on a contingency, the metbypd/hich this fee will beletermined;

(5) the methody which the fee is to be determined, including the percentage or

percentages that shall accrue to the lawyer out of amounts collected, and unless the parties
otherwise agree in writing, that the lawyer shall be entitled to ttaegref (i) the amount

of any attorneyobés fees awarded by ahoord court
determined by application of the percentage or other formula to the recovery awmiount
including such attorneyoés fees;



(6) the methody which litigation and other expenses are to be calculated and paid or
reimbursed, whether expenses are to be paid or reimbursed only from the recovery, and
whether such expenses are to be deducted from the recovery before or afiatitigent

fee iscalculated;

(7Hhi f the | awyer intends to pursue such a cl &
and reasonabl e at t alemelgtionshipfisdeengnatedfbefdrentltee at t or
conclusion of the case for any reason, inclu@irggatement of the basis on which such

expenses and fees will be claimed, and, if applicable, the method by which such expenses

and fees will be calculated; and

(8) if the lawyer is the successor to a lawyer whose representation has terminated before the
condusion of the case, whether the client or the successor lawyer is to be responsible for

A

payment of former counsel 6s attordueyods fees

Upon conclusion of a contingent fee matter for which a writing is required timder
paragraph, the lawyer shall provide the client with a written statement explaining the
outcome of the matter and, if there is a recovery, showing the remittance to the client and
the method of its determination. At any time prior to the occurrentteeafontingency, the
lawyer shall, within twenty days after either 1) the termination of the attaret

relationship or 2) receipt of a written request from the client when the relationship has not
terminated, provide the client with a written itendzatement of services rendered and
expenses incurred; except, however, that the lawyer shall not be required to provide the
statement if the lawyer informs the client in writing that he or she does not intend to claim
entittement to a fee or expensedhn event the relationship is terminated before the
conclusion of the contingent fee matter.

(d) A lawyer shall not enter into an arrangement for, chargepléect:

(1) any fee in a domestic relations matter, the payment or amount of wismhtiisgent
upon he securing of a divorce or upon the amount of alimony or support, or property
settlement in lieu thereodyr

(2) a contingent fee for representing a defendant in a criroasa.

(e) A division of a fee (including a referral fee) between lawyers who arie tio¢ same

firm may be made only if the client is notified before or at the time the client enterdeato a
agreement for the matter that a division of fees will be made and consents to the joint
participation in writing and the total fee is reasonables limitation does not prohibit
payment to a former partner or associate pursuant to a separation or retgmeement.

(f) (1) The following forms of contingent fee agreement may be used to satisfy the
requirements of paragraphs (c) and (e) if theyetely and fully reflect the terms thie
engagement.

(2) A lawyer who uses Form A does not need to provide any additional explanation to a
client beyond that otherwise required by this rule. The form contingent fee agreement
identified as Form B includes twalternative provisions in paragraphs (3) and (7). A
lawyer who uses Form B shall show and explain these options to the client, andh&btain



clientds informed consent confirmed in writ
nexttot he selected option meets the Aconfir med

(3) The authorization of Forms A and B shall not prevent the use of other forms consistent
with this rule. A lawyer who uses a form of contingent fee agreement that contains
provisions that matially differ from or add to those contained in Forms A or B shall
explain those different or added provisions
informed consent confirmed in writing. For purposes of this rule, a fee agreement that
omits ogion (i) in paragraph (3), and, where applicable, option (i) in paragraph (7) of Form
B is an agreement that materially differs from the model forms. A fee agreement containing
a statement in which the client specifically confirms with his or her signéiat¢he

lawyer has explained that there are provisions of the fee agreement, clearly identified by
the lawyer, that materially differ from, or add to, those contained in Forms Anares

the Aconfirmed in writingo requirement.

(4) Therequirements of paragraphs (PHB) shall not apply when the client is an
organization, including a negprofit or governmentagntity.

CONTINGENT FEE AGREEMENT, FORM A

To be Executed in Duplicate

Date: , 20

TheClient
(Name) (Street & Number) (City drown)

retainsthe Lawyer
(Name) (Street & Number) (City drown)

to perform the legal services mentioned in paragraph (1) below. The lawyer agrees to
perform them faithfully and with due diligence.

(1) The claim, controgrsy, and other matters with reference to which the serviceslage to
performed are:

(2) The contingency upon which compensation is to be paid is recovery of damages, whether
by settlement, judgment otherwise.

(3) The lawyer agrees to advance, on behalf of the client, abfgpidcket costs and
expenses. The client is not to be liable to pay court costs and expenses of litigation, other
than from amounts collected for the cliéytthelawyer.

(4) Compensation (includg that of any associated counsel) to be paid to the lawyer by the

client on the foregoing contingency shall be the following percentage of the (gross) (net)

[indicate which] amount collected. [Here insert the percentages to be charged in the event of
collection. These may be on a flat rate basis or in a descending or ascendingrstatiem

to the amount collected.] The percentage shall be applied to the amount of the negbvery
including any attorneyb6s feeemawar déldeblyawaye



compensation shall be such attorneyds fees o
calculation described above, whichever is greater.

(5) [IF APPLICABLE] The client understands that a portion of the compensation pagable
thelawyer pursuant to paragraph 4 above shall be paid to [Name of Attorney entitled to a
share of compensation] and consents to this divisideest

(6) [IF APPLICABLE] If the attorneyclient relationship is terminated before the conclusion

of the case for anreason, the attorney may seek payment for the work done and expenses
advanced before the termination. Whether the lawyer will receive any paymentvarkhe

done before the termination, and the amount of any payment, will depend on the benefit to
the dient of the services performed by the lawyer as well as the timing and circumstances of
the termination. Such payment shall not exceed the lesser of (i) the fair value of the legal
services rendered by the lawyer, or (ii) the contingent fee to whichwyeit would have

been entitled upon the occurrence of the contingency. This paragraph does not give the
lawyer any rights to payment beyond those conferred by exlating

(7) [USE IF LAWYER IS SUCCESSOR COUNSEL] The lawyer is responsibledgment
off or mer counsel 6s reasonabl e attorneyés ffees
dispute between the client and prior counsel over feegp@nses.

This agreement and its performance are subject to Rule 1.5 of the Rules of Professional
Conduct adoged by the Massachusetts Supreme Judicial Court.

WE EACH HAVE READ THE ABOVE AGREEMENT BEFORE SIGNING IT.

Witnesses to signatures
Signatures of client and lawyer

(Toclient)
(Signature otlient)

(To lawyer)
(Signature ofawyer)

CONTINGENT FEE AGREEMENT, FORM B
To be Executed in Duplicate

Date: , 20

TheClient
(Name) (Street & Number) (City drown)

retainsthe Lawyer
(Name) (Street & Number) (City drown)

to perform the legal services mentioned in paragraph (1) belowawyer agrees to
perform them faithfully and with due diligence.



(1) The claim, controversy, and other matters with reference to which the servicebare to
performed are:

(2) The contingency upon which compensation is to beipaid
(3) Costs and ExpenseThe client should initial next to the optiselected.

() The lawyer agrees to advance, on behalf of the client, atifepbcket costs and
expenses. The client is not to be liable to pay court costs and expenses of litgladion,
than from amounts dlected for the clienby the lawyerpr

(i) The client is not to be liable to pay compensation or court costs and expelitggsion
otherwise than from amounts collected for the client by the lawyer, excetibas:

(4) Compensation (including that ahy associated counsel) to be paid to the lawyer by the

client on the foregoing contingency shall be the following percentage of the (gross) (net)

[indicate which] amount collected. [Here insert the percentages to be charged in the event of
collection. Thee may be on a flat rate basis or in a descending or ascending sekdgan

to the amount collected.] The percentage shall be applied to the amount of the negbvery
including any attorneyods fees awaadegdr by a c
compensation shall be such attorneyodos fees o
calculation described above, whichever is greater. [Modify the last two sentences as

appropriate if the parties agree on some other basis for calculation.]

(5) [IF APPLICABLE] The client understands that a portion of the compensation payable
the lawyer pursuant to paragraph 4 above shall be paid to [Name of Attorney entitled to a
share of compensation] and consents to this divisideest

(6) [IF APPLICABLE] If the attorneyclient relationship is terminated before the conclusion

of the case for any reason, the attorney may seek payment for the work done and expenses
advanced before the termination. Whether the lawyer will be entitled to receipaymgnt

for the work done before the termination, and the amount of any payment, will depend on the
benefit to the client of the services performed by the lawyer as well as the timing and
circumstances of the termination. Such payment shall not excelegsiee of (i) the fair

value of the legal services rendered by the lawyer, or (ii) the contingent fee to which the
lawyer would have been entitled upon the occurrence of the contingency. This paragraph
does not give the lawyer any rights to payment beybase conferred by existirigw.

(7) [USE IF LAWYER IS SUCCESSOR COUNSEL] Payment of any fees owéafioer
counsel. The client should initial next to the optetected.

HThe | awyer is responsible for paymendt of f
expenses and the cost of resolving any dispute between the client and prior courisekover
or expensesyr

i) The client is responsible for payment of f
expenses and the cost of resolving dispute between the client and prior counsel tees
or expenses.



This agreement and its performance are subject to Rule 1.5 of the Rules of Professional
Conduct adopted by the Massachusetts Supreme Judicial Court.

WE EACH HAVE READ THE ABOVEAGREEMENT BEFORE SIGNING IT.

Witnesses to signatures
Signatures of client and lawyer

(Toclient)
(Signature otlient)

(Tolawyer)
(Signature ofawyer)

Adopted June 9, 1997, effective January 1, 1998. Amended November 2, 2000, effective January 2,
2001.Amended December 22, 2010, effective March 15, 2011. Amended October 24, 2012, effective
January 1, 2013. Comments amended March 26, 2015, effective July 1, 2015; March 10, 2016, effective
May 1, 2016.

Comment

Basis or Rate of Fee

[1] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee and the expenses for which the client
will be responsible. In a new cliefgwyer relationship, however, an unsianding as tfees

and expenses must be promptly established. It is not necessary to recite all the factors that
underlie the basis of the fee, but only those that are directly involved in its computation. It is
sufficient, for example, to state that tha&sic rate is an hourly charge or a fixed amount or an
estimated amount, or to identify the factors that may be taken into account in finally fixing
the fee. When developments occur during the representation that render an earlier estimate
substantially iaccurate, a revised estimate should be provided tiéme.

[1A] Rule 1.5(a) departs from Model Rule 1.5(a) by retaining the standard of former DR 2
106(A) that a fee must be illegal or clearly excessive to constitute a violation of paragraph (a)
of the rule. However, it does not affect the substantive law that fees must be reasonable to be
enforceable against the client.

[1B] Paragraph (a) also requires that expenses for which the client will be charged must be
reasonable. As such, the standard diffeos that for fees, as described in Comment 1A. A
lawyer may seek reimbursement for the cost of services perforntenige, such as

telephone charges, either by charging a reasonable amount to which the client has agreed in
advance or by charging an anmbthat reasonably reflects the cost incurred by the lawyer.

[2] A written statement concerning the fee reduces the possibility of misunderstanding.
Furnishing the client with a simple memorandum or a copy of the lawyer's customary fee
schedule is sufficient the scope of the representation and the basis or rate of the fee is set
forth. Ordinarily, the lawyer should send the written fee statement to the client before any
substantial services are rendered. Where the client retains a lawyer for a single session
consultation or where the total fee to the client is reasonably expected to be less than $500, a
writing is not required, although the scope of the representation and the basis or rate of the
fee and expenses for which the client will be responsible lsdalbmmunicated to tickent.

[3] Contingent fees, like any other fees, are subject to theleatly-excessive standard of
paragraph (a) of this rule. In determining whether a particular contingent fee is clearly
excessive, or whether it is reasonablettarge any form of contingent fee, a lawyerst




consider the factors that are relevant under the circumstances. Applicable law may impose
limitations on contingent fees, such as a ceiling on the percentage allowable, or may require a
lawyer to ofer clients an alternative basis for the fee. Applicable law also may apply to
situations other than a contingent fee, for example, government regulations regarding fees in
certain matters. When there is doubt whether a contingent fee is consistenewiibritis

best interest, the lawyer should inform the client of alternative bases for the fee and explain
their implications.

[3BA] A lawyer must inform the client at the time representation is undertaken if there is a
possibility that a legal fee or othpayments will be owed under other circumstances. A

lawyer may pursue a quantum meruit recovery or payment for expenses advanced only if the
contingent fee agreement so provides.

[3B] The "fair value" of the legal services rendered by the attorney bét@cturrence af
contingency in a contingent fee case is an equitable determination designed to prevent a
client from being unjustly enriched if no fee is paid to the attorney. Because a contingent fee
case does not require any certain amouldlodr or hours worked to achieve its desged|,

a lodestar method of fee calculation is of limited use in assessing a quantum meruit fee. A
guantum meruit award should take into account the benefit actually conferreccbarthe

Other factors relevano determining "fair value" in any particular situation may include

those set forth in Rule 1.5(a), as well as the circumstances of the discharge or withdrawal, the
amount of legal work required to bring the case to conclusion after the discharge or
withdrawal, and the contingent fee to which the lawyer would have been entitled upon the
occurrence of the contingency. Unless otherwise agreed in writing, the lawyer will ordinarily
not be entitled to receive a fee unless the contingency has occurred. NiothisdRule is

intended to create a presumption that a lawyer is entitled to a quantum meruit awatttewhen
representation is terminated before the contingencurs.

[3C] When the attorneglient relationship in a contingent fee caseminates before

completion, and the lawyer makes a claim for fees or expenses, the lawyer is required to state
in writing the fee claimed and to enumerate the expenses incurred, providing supporting
justification if requested. In circumstances wherelding/er is unable to identify the precise
amount of the fee claimed because the matter has not been resolved, the lawyer is required to
identify the amount of work performed and the basis employed for calculating the fee due.
This statement of claim will he the client and any successor attorney to assess the financial
consequences of a change in representation.

[3D] A lawyer who does not intend to make a claim for fees in the event the representation is
terminated before the occurrence of the contingentlieg the lawyer to a fee under the

terms of a contingent fee agreement would not be required to use paragraph (6) of the model
forms of contingent fee agreement specified in Rule 1.5(f)(1) and (2). However, if a lawyer
expects to make a claim for feiéshe representation is terminated before the occurrence of

the contingency, the lawyer must advise the client of his or her intention to retain the option
to make a claim by including the substance of paragraph (6) of the model form of contingent
fee ageement in the engagement agreement and would be expected to be able to provide
records of work performed sufficient to support such a claim.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to return any unearned
portion. Sedrule 1.16(d) A lawyer may accept property in payment for services, sugh as
ownership interest in an enterprise, providing this does not involve acquisition of a
proprietary interest in the cause of action or subjet¢tenaf the litigation contrary tRule

1.8(i). However, a fee paid in property instead of money may be subject to the requirements
of Rule 1.8(apecause suckees often have the essential qualities of a business transaction
with theclient.
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